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SAFE DOSES ACT, THE COUNTERFEIT DRUG 
PENALTY ENHANCEMENT ACT OF 2011, AND 
THE FOREIGN COUNTERFEIT PREVENTION 
ACT 


WEDNESDAY, MARCH 28, 2012 

House of Representatives, 

Subcommittee on Crime, Terrorism, 

and Homeland Security, 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 10 a.m., in room 
2141, Rayburn Office Building, the Honorable F. James Sensen- 
brenner, Jr., (Chairman of the Subcommittee) presiding. 

Present: Representatives Sensenbrenner, Goodlatte, Poe, 

Chaffetz, Conyers, and Scott. 

Staff Present: (Majority) Sam Ramer, Counsel; Arthur Radford 
Baker, Counsel; Tony Angeli, Counsel; Lindsay Hamilton, Clerk; 
(Minority) Bobby Vassar, Subcommittee Chief Counsel; Ron 
LeGrand, Counsel; and Veronica Eligan, Professional Staff Mem- 
ber. 

Mr. Sensenbrenner. The Subcommittee will come to order. 

Today’s hearing will examine legislation to address the transpor- 
tation, sale, and theft of various types of counterfeit goods. Coun- 
terfeit and stolen merchandise constitute a danger to the public 
that is not readily evident. More than the costly theft of intellec- 
tual property, counterfeit goods have the capacity to injure and kill 
innocent and unsuspecting Americans. 

This hearing studies three legislative proposals: H.R. 4223, the 
“Safe Doses Act;” H.R. 3668, the “Counterfeit Drug Penalty En- 
hancement Act of 2011;” and H.R. 4216, the “Foreign Counterfeit 
Prevention Act.” The common purpose of all three of these bills is 
to reduce and punish the trafficking of counterfeit goods and stolen 
merchandise. 

Last week, I introduced H.R. 4223, the “Safe Doses Act,” a bipar- 
tisan bill to combat medical cargo theft. This bill increases pen- 
alties for stealing, embezzling, and fraudulently obtaining medical 
products in the interstate of foreign commerce. 

Counterfeit or stolen medical products enter the legitimate 
stream of commerce, and the ultimate user relies on the belief that 
the products are authentic. Unfortunately, these products are often 
adulterated or mishandled, thereby making the product ineffective 
or even hazardous to the user. 


( 1 ) 
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The Safe Doses Act enhances penalties for those who traffic in 
counterfeit, adulterated, or stolen medical products. It also gives 
law enforcement enhanced tools to curb medical cargo theft. 

The Senate companion to this bill, S. 1002, was reported unani- 
mously by the Senate Judiciary Committee earlier this month. 

H.R. 3668, sponsored by Mr. Meehan of Pennsylvania and Ms. 
Sanchez of California, increases penalties for trafficking in or at- 
tempting to traffic counterfeit drugs. This bipartisan bill also dou- 
bles the penalties for repeat offenders. 

Counterfeit drugs can be deadly. Last month, the FDA notified 
19 doctors and clinics in the U.S. that they may have purchased 
counterfeit vials of a life-saving cancer drugs. Avastin is an inte- 
gral part of cancer treatment for millions of Americans each year. 

The fake drug is believed to have originated in China or India, 
and was sent to the United States from a company in Barbados. 
The owner of the Barbados company admitted there was nothing 
in the vials that would fight cancer, but equally asserted he did 
nothing wrong. 

The FDA is still investigating how many cancer patients missed 
their critical treatments or were administered a solution of salt, 
starch, and acetone, rather than the genuine chemotherapy drug. 

Counterfeit drugs are prosecuted under the general counterfeit 
goods statute, which contains a maximum penalty of 10 years for 
a first offense. Even with a 10-year penalty, the actual sentences 
imposed under the existing counterfeit goods statute are dramati- 
cally lower. 

According to the Sentencing Commission, between FY06 and 
FY10, there were 385 Federal prosecutions for counterfeit goods. 
The median sentence was 17 months. The mean sentence was only 
10 months. 

This legislation provides needed enhancements to both deter and 
punishing the trafficking of counterfeit drugs. 

The Senate passed its companion bill, S. 1886, by voice vote last 
month. 

H.R. 4216 was introduced last week by Mr. Poe and Mr. Chabot 
to reduce unnecessary hurdles faced by law enforcement when in- 
vestigating suspected counterfeit or pirated products detained at 
our ports of entry. The Trade Secrets Act currently prohibits offi- 
cials from the U.S. Customs and Border Protection from commu- 
nicating with or providing information to copyright and trademark 
owners during the course of an investigation of suspected counter- 
feit or pirated goods. This bill would permit the flow of information 
between the CBP and mark-owners, and allow better enforcement 
of the law, while preventing counterfeit or pirated goods from en- 
tering our country. 

Counterfeit goods seriously mislead the public. Goods and mer- 
chandise bearing a well-known brand name or trademark are in- 
herently trusted by the purchasing public. This trust extends be- 
yond the products’ authenticity. In the case of medicine, it extends 
to a drug’s purity in ingredients. In the case of consumer elec- 
tronics — for instance, a DVD player — it extends to its performance. 

Brand names are a mechanism by which great companies endure 
or fail. 
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Counterfeit goods can cause great harm. Last month, the GAO 
issued a report to the Senate Armed Services Committee, following 
a lengthy undercover investigation of suspected counterfeit elec- 
tronic parts in the supply chain of the Department of Defense. The 
GAO made undercover purchases of military-grade electronic parts. 
These parts were sent to an independent testing laboratory for 
analysis, ranging from electron microscope inspection to x-ray anal- 
ysis. Testing revealed that all of the parts purchased were deter- 
mined to be what is called suspect counterfeit, the strongest term 
signifying the potential violation of copyright or trademark laws, or 
misrepresentation through fraud or deceit. 

These bills propose common-sense, necessary improvements to 
the Federal law to combat counterfeit drugs, stolen medical cargo, 
and misbranded merchandise. 

I look forward to hearing from the witnesses, and I thank them 
for participating in today’s hearing. 

[The bills, H.R. 4223, H.R. 3668, and H.R. 4216 follow:] 
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112tii CONGRESS 
2d Session 


H. R. 4223 


To amend title 18, United States Code, to prohibit theft of medical products, 
and for other purposes. 


IN THE HOUSE OF REPRESENTATIVES 

March 20, 2012 

Mr. Sensenbbenner (for himself, Ms. Linda T. Sanciiez of California, Mr. 
Coble, Mr. Galleglt, Mr. Peelhisi, and Mr. Meehan) introduced 
the following bill; which was referred to the Committee on the Judiciary 


A BILL 

To amend title 18, United States Code, to prohibit, theft 
of medical products, and for other purposes. 

1 Be it enacted by the Hemte and House of Rep resent a- 

2 tines of the United ibtaMs of America in Congress assembled , 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Safe Doses Act”. 

5 SEC. 2. THEFT OF MEDICAL PRODUCTS. 

6 (a) Prohibited Conduct and Penalties. — Chap- 

7 ter 31 of title 18, United States Code, is amended by adcl- 

8 ing at the end the following: 
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2 

1 “§ 670. Theft of medical products 

2 “(a) Prohibited Conduct . — Whoever, in or affect- 

3 ing interstate or foreign commerce — 

4 “(1) embezzles, steals, or unlawfully takes, ear- 

5 lies away, or conceals, or by fraud or deception ob- 

6 tains, a pre-retail medical product; 

7 “(2) falsely makes, alters, forges, or coiuiter- 

8 f'eits the labeling or documentation (including docile 

9 mentation relating to origination or shipping) of a, 

10 pre-retail medical product; 

11 “(8) knowingly possesses, transports, or traffics 

12 in a pre-retail medical product that was involved in 

13 a violation of paragraph (1) or (2); 

14 “(4) with intent to defraud, buys, or otherwise 

15 obtains, a, pre-retail medical product that has ex- 

16 pi red or been stolen; 

17 “(5) with intent to defraud, sells, or distributes, 

18 a pre-retail medical product that is expired or stolen; 

19 or 

20 “(6) attempts or conspires to violate any of 

21 paragraphs (1) through (5); 

22 shall be punished as provided in subsection (c) and subject 

23 to the other sanctions provided in this section. 

24 “(b) Aggravated Offenses. — A n offense under 

25 this section is an aggravated offense if — 


•HR 4223 IH 
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3 

1 “(1) the defendant is employed by, or is an 

2 agent of, an organization in the supply chain for the 

3 pre-retail medical product; or 

4 “ ( 2 ) the violation 

5 “(A) involves the use of violence, force, or 

6 a threat of violence or force; 

7 "(B) involves the use of a deadly weapon; 

8 “(C) results in serious bodily injury or 

9 death, including serious bodily injury or death 

10 resulting from the use of the medical product 

11 involved; or 

12 “(D) is subsequent to a prior conviction 

13 for an offense under this section, 

14 “(c) Criminal Penalties, — Whoever violates sub- 

15 section (a) — 

16 “(1) if the offense is an aggravated offense 

17 under- subsection (b)(2)(C), shall be fined under this 

18 title or imprisoned not more than 30 years, or both; 

19 “(2) if the value of the medical products in- 

20 volved in the offense is $5,000 or greater, shall be 

21 fined under this title, imprisoned for not more than 

22 15 years, or both, but if the offense is an aggravated 

23 offense: other than one under subsection (b)(2)(C), 

24 the maximum term of imprisonment- is 20 years; and 


•HR 4223 IH 
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1 “(3) in any other ease, shall be fined under this 

2 title, imprisoned for not more than 3 years, or both. 

3 “(d) Civil Penalties. — W hoever violates subsection 

4 (a) is subject to a civil penalty in an amount not more 

5 than the greater of- — 

6 “(1) three times the economic loss attributable 

7 to the violation; or 

8 “( 2 ) $ 1 , 000 , 000 . 

9 “(e) Definitions. — I n this section — 

10 “(1) the term ‘pre-retail medical product’ 

11 means a medical product that has not yet been made 

12 available for retail purchase by a consumer; 

13 “(2) the term ‘medical product’ means a drug, 

14 biological product, device, medical food, or infant 

15 formula; 

16 “(3) the terms ‘device’, ‘drug’, ‘infant formula’, 

17 and ‘labeling-’ have, respectively, the meanings given 

18 those terms in section 201 of the Federal Food, 

19 Drug-, and Cosmetic Act; 

20 “(4) the term ‘biological product’ has the mean- 

21 iug given the term in section 351 of the Public 

22 Health Service Act; 

23 “(5) the term ‘medical food’ has the meaning- 

24 given the term in section 5(b) of the Orphan Drug 

25 Act; and 


•HR 4223 IH 
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1 ‘‘(6) tli# term ‘supply chain’ includes manufac- 

2 turer, wholesaler, repacker, own-labeled distributor, 

3 private-label distributor, jobber, broker, drag trader, 

4 transportation company, hospital* ■'pharmacy, or se- 

5 entity company.”. 

6 (b) Clerical Amendment. — The table of sections 

7 at the beginning of chapter 31 of title 18, United States 

8 Code, is amended by adding after the item relating to see- 

9 tion 669 the following: 

“670. T h eft. of med i ca.l prod nets . ” . 

1 0 SEC. 3. CIVIL FORFEITURE. 

1 1 Section 981 ( a) (1 )(C) of title 18, United States Code, 

12 is amended by inserting “670,” after “657,”. 

1 3 SEC. 4. PENALTIES FOR THEFT-RELATED OFFENSES. 

14 (a) Interstate ok Foreign Shipments by Car- 

15 RIEK. — Section 659 of title 18, United States Code, is 

16 amended by adding at the end of the fifth undesignated 

17 paragraph the following: “If the offense involves a pre- 

18 retail medical product (as defined in section 670), the pun- 

19 islnnent for the offense is the same as the punishment, for 

20 an offense under section 670 if the maximum punishment 

21 under that section is greater than that provided in this 

22 section.”. 

23 (b) Racketeering. — 


•HE 4223 IH 
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1 (1) Travel act violations. — Section 1952 of 

2 title 18. United States Code, is amended bv adding 

3 that the end the following: 

4 “(d) if the offense under this section involves an act 

5 described in paragraph (1) or (8) of Subsection (a) and 

6 also involves a pre-retail medical product (as defined in 

7 section 670), the punishment for the offense is the same 

8 as the punishment, for an offense under section 670 if the 

9 maximum punishment under that section is greater than 

10 that provided in this section/’, 

11 (2) Money laundering. — Section 1957(b)(1) 

12 of title 18, United States Code, is amended by add- 

13 iug at the end the following: “If the offense involves 

14 a pre-retail medical product (as defined in section 

15 670) the punishment for the offense is the same as 

16 the punishment for an offense under section 670 if 

17 the maximum punishment under that section is 

18 greater than that provided in this section.” 

19 (e) Breaking or Entering Carrier Facili- 

20 TIES. — Section 2117 of title 18, United States Code, is 

21 amended by adding at the end of the first undesignated 

22 paragraph the following: “If the offense involves a. p re- 

23 retail medical product (as defined in section 670) the pun- 

24 ishment for the offense is the same as the punishment for 

25 an offense under section 670 if the maximum punishment 


•HR 4223 IH 
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1 under that section is greater than that provided in this 

2 section/’. 

3 ol: Stolen Property. — 

4 (1) Transportation of stolen goods and 

5 RELATED OFFENSES. — Section 2314 of title 18, 

6 United States Code, is amended by adding at the 

7 end of the sixth undesignated paragraph the fol- 

8 lowing: “If the offense involves a pre-retail medical 

9 product (as defined in section 670) the punishment 

10 for the offense is the same as the punishment for an 

11 offense under section 670 if the maximum puuish- 

12 inent under that section is greater than that pro- 

13 vided in this section.”, 

14 (2) Sale or receipt of stolen goods and 

15 related offenses. — Section 2315 of title 18, 

16 United States Code, is amended by adding at the 

17 end of the fourth undesignated paragraph the fol- 

18 lowing: “If the offense involves a pre-retail medical 

19 product (as defined in section 670). the punishment 

20 for the offense is the same as the punishment for an 

21 offense under section 670 if the maximum piuiish- 

22 meut. under that section is greater than that pro- 

23 vided in this section.”. 


■HE 4223 IH 
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1 SEC. 5. AMENDMENT TO EXTEND WIRETAPPING AUTHOR- 

2 ITY TO NEW OFFENSE. 

3 Section 2516(1) of title 18, United States Code, is 

4 amended — 

5 (1) by redesignating paragraph (s) as para- 

6 graph (t); 

7 (2) by striking - “or” at the end of paragraph 

8 (r); and 

9 (3) by inserting after paragraph (r) the fol- 

10 lowing: 

11 “(s) any violation of section 670 (relating to 

12 theft of medical products); or”. 

1 3 SEC. 6. REQUIRED RESTITUTION. 

14 Section 3663A(e)(l )(A) of title 18. United States 

15 Code, is amended — 

16 (1) in clause (ii), by striking “or” at the end; 

17 (2) in clause (iii). by striking “and” at the end 

18 and inserting “or”; and 

19 (3) by adding at the end the following: 

20 “(iv) an offense under section 670 (rclat- 

21 mg to theft of medical products): and”. 

22 SEC. 7. DIRECTIVE TO UNITED STATES SENTENCING COM- 

23 MISSION. 

24 (a) In General. — Pursuant to its authority under 

25 section 994 of title 28, United States Code, and in accord- 

26 alien with this section, the United States Sentencing Com- 


mit 4223 IH 
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1 mission shall review and, if appropriate, amend the Fed- 

2 era I sentencing guidelines and policy statements applicable 

3 to persons convicted of offenses under section 670 of title 

4 18, United States Code, as added by this Act, section 

5 2118 of title 18. United States Code, or any another see- 

6 tion of title 18, United States Code, amended by this Act, 

7 to reflect the intent of Congress that penalties for such 

8 offenses be sufficient to deter and punish such offenses, 

9 and appropriately account for the actual harm to the pub- 

10 lie from these offenses. 

11 (b) Requirements. — In carrying out this section, 

12 the United States Sentencing Commission shall — 

13 (1) consider the extent to which the Federal 

14 sentencing guidelines and policy statements appro- 

15 priately reflect — 

16 (A) the serious nature of such offenses; 

17 (B) the incidence of such offenses; and 

18 |C) the need for an effective deterrent and 

19 appropriate punishment to prevent such of- 

20 fenses; 

21 (2| consider establishing a minimum offense 

22 level under the Federal sentencing guidelines and 

23 policy statements for offenses covered by this Act; 


■HR 4223 IH 
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1 (3) account tor any additional aggravating or 

2 mitigating circumstances that might justify excep- 

3 tions to the generally applicable sentencing ranges; 

4 (4) ensure reasonable consistency with other 

5 relevant directives, Federal sentencing guidelines 

6 and policy statements; 

7 (5) make any necessary conforming changes to 

8 the Federal sentencing guidelines and policy state- 

9 ments; and 

10 (6) ensure that the Federal sentencing guide- 

11 lines and policy statements adequately meet the pur- 

12 poses of sentencing set forth in section 3553(a)(2) 

13 of title 18, United States Code. 

O 


■HR 4223 IH 
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112th CONGRESS 
lgf- Session 


H. R. 3668 


To prevent t raffick i ng in counterfeit drags. 


IN THE HOUSE OF REPRESENTATIVES 

Decembeh 14. 2011 

Mr. Meehan (for himself and Ms. Linda T. Sanchez of California) intro- 
duce*!. the following- bill; which was referred to the Committee on the -Ju- 
diciary 


A BILL 

To prevent trafficking- in counterfeit drugs. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of Ihe Lhiileif Stales if America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Counterfeit Drug Pen- 

5 al ty E t ilia t tcei net it Act of 2 0 1 1 ” . 

6 SEC. 2. COUNTERFEIT DRUG PREVENTION. 

7 Section 2320(a) of title 18, United States Code, is 

8 amended — 

9 (1) by redesignating paragraph (2) as para- 


10 


graph (3); 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


2 

(2) hv inserting after paragraph (1) the fol- 
lowing: 

“(2) Counterfeit drugs, — 

“(A) In GENERAL. — Whoever commits an 
offense in violation of paragraph (1) with re- 
spect to a drug- (as defined in section 201 of the 
Federal Food, Drag, and Cosmetic Act (21 
U.S.C. 321)) shall— 

“(i) if an individual, be fined not more 
than $4,000,000:, imprisoned for not more 
than 20 years, or both: and 

“(ii) if a person other than an indi- 
vidual, be fined not more than 
$ 10 , 000 , 000 . 

“(B) Multiple offenses. — In the case 
of an offense by a person under this paragraph 
that occurs after that person is convicted of an- 
other offense under this paragraph, the person 
convicted — 

i; (i) if an individual, shall be fined not 
more than $8,000,000, imprisoned for not 
more than 20 years, or both; and 

;i (ii) if other than an individual, shall 
be fined not more than $20,000,000."; and 


•HR 3668 IH 
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1 (3) in paragraph (3)(B), as redesignated# by 

2 striking “paragraph (1 )” and inserting “paragraph 

3 (1) or (2)”. 

4 SEC. 3. RULE OF CONSTRUCTION. 

5 Nothing in this Act, or the amendments made by this 

6 Act, shall be construed to apply to a drag (as defined in 

7 section 201 of the Federal Food, Drag, and Cosmetic Act. 

8 (21 U.S.C, 321)) solely because the drag is manufactured 

9 in or imported from a foreign country. 

O 


•HR 3668 1H 
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112tii CONGRESS 
2d Session 


H. R. 4216 


To provide for the exchange of information related to trade enforcement. 


TN THE HOUSE OE REPRESENTATIVES 

Makch 20, 2012 

Mr. Poe of Texas (for himself and Mr. ClIABOT) introduchij the Mowing bill; 
of ill i was referred to the Committee on the Judiciary 


A BILL 

To provide for the exchange of information related to trade 
enforcement. 

1 Be it enacted by the Senate and House of Representor 

2 lives of the United Stales of America in Congress assembled. 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Foreign Counterfeit 

5 Prevention Act” . 

6 SEC. 2. EXCHANGE OF INFORMATION RELATED TO TRADE 

7 ENFORCEMENT. 

8 Section 1905 of title 18. United States Code, is 

9 amended — 

10 (1) by striking “Whoever” and inserting “(a) 


11 


'Whoever”; and 
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1 (2) by adding at the end the following: 

2 “(h) It shall not he a violation of this section for an 

3 officer or employee of U.S. Customs and Border Protee- 

4 tion, at the time that merchandise is presented for exam- 

5 ination and thereafter, to provide the owner of a copyright 

6 or a registered mark, or any person who may he injured 

7 by a violation of section 1201 of title 17, United States 

8 Code — 

9 “(1) any information appearing on the mer- 
it) chandise, including its retail packaging; 

11 “(2) a sample of such merchandise, -and its re- 

12 tail packaging; or 

13 “(3) digital images of such merchandise and its 

14 retail packaging, 

15 as it was presented to the U.S. Customs and Border Pro- 

16 tection, without redaction, whether imported into or ex- 

17 ported from the United States, or attempted to be ex- 

18 ported from the United States, for the purposes of deter- 

19 mining whether the merchandise or its retail packaging 

20 infringes the copyright, bears or consists of a counterfeit 

21 mark of the registered mark, or is a violation of section 

22 1201 of title 17, United States Code. 

23 "(c) It shall not be a violation of this section for an 

24 officer or employee of U.S. Customs and Border Protec- 

25 tion, after a determination is made that merchandise is 
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3 

1 in violation of section 1201 of title 17, United States 

2 Code, to provide information to persons injured by such 

3 violation, including, but not limited to, tlie following: 

4 “(1) The date of importation of the merehan- 

5 dise seized. 

6 “(2) The United States port of entry at which 

7 the merchandise was seized. 

8 “(3) A description of the merchandise. 

9 “(4) The quantity of merchandise seized. 

10 “( 5 ) The country of origin of the merchandise. 

11 “(6) The name and address of the foreign man- 

12 ufacturer of the merchandise. 

13 “(7) The name and address of the exporter of 

14 the merchandise. 

15 “(8) The name and address of the importer of 

16 the merchandise. 

17 “(9) A photographic or digital image of the 

18 merchandise. 

19 “(d) As used in this section 

20 “(1) the term 'registered mark’ has the mean- 

21 ing given that term in section 45 of the Lanhani Act 

22 (15 U.S.C. 1127); 

23 “(2) the term ‘Lanhani Act’ has the meaning 

24 given that, term in section 2320(e) of this title; 
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4 

1 “(3) the term ‘counterfeit mark’ lias the mean- 

2 ing given that term in section 2320(e) of this title; 

3 and 

4 “(4) the term ’without redaction’ means with- 

5 out deleting; revising; or otherwise obscuring any in- 

6 formation, codes, marks, numbers, or any other 

7 marking's appearing on the merchandise or its retail 

8 packaging;”. 

O 
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Mr. Sensenbrenner. It is now my pleasure to recognize, for his 
opening statement, the Ranking Member of the Subcommittee, the 
gentleman from Virginia, Mr. Scott. 

Mr. Scott. Thank you, Mr. Chairman. 

I am pleased to join you today for the hearing on important mat- 
ters of concern the bills before us seek to address. 

Two of the bills we will address today concern problems with pre- 
scriptive drugs. One concerns problems presented by counterfeit 
drugs; the other large-scale theft of prescriptive drugs from ware- 
houses, distribution facilities, and while in transit. 

The first bill, H.R. 3668, the “Counterfeit Drug Penalty Enhance- 
ment Act of 2011,” doubles imprisonment maximums from 10 to 20 
years for an offense involving counterfeit drugs, the same max- 
imum level for knowingly or recklessly causing serious bodily in- 
jury with a counterfeit product, including drugs. It also increases 
the maximum fines for both individuals and companies, doubling 
the maximum for a base offense. 

The second bill, the Safe Doses Act, establishes offenses related 
to pre-retail medical products, including aggravated offense where 
a defendant is an employee or recidivist, or where the offense in- 
volves violence or a deadly weapon, or causes serious bodily injury 
or death. 

For violation without an aggravation, the penalty is up to 3 
years. If aggravated, the maximum penalty is up to 15 years, un- 
less it involves more than $5,000, which drives it up to 20 years; 
if it involves death or serious bodily injury, up to 30 years. And 
then, for good measure, we make a predicate offense for all manner 
of additional penalty provisions, such as RICO or other racket- 
eering, money laundering, or other provisions, and increase the 
maximum for these penalties beyond the maximum for their origi- 
nal purposes, to go after major organized crime syndicates. 

So what we are doing to solve the crime? We are increasing pen- 
alties. We keep doing the same thing, but increasing penalties 
doesn’t really increase the ability to reduce the crime. 

The next Congress and beyond we will see the same complaints 
about the problem. We are likely to do the same thing again, just 
increase penalties. Yet there is no evidence that the serious prob- 
lems we are seeking to address result from lack of laws or lack of 
penalties. We have plenty of laws on the books. Everything we are 
covering in these bills is already against the law. And the penalties 
are plenty high enough. 

We have more or higher penalties for crime than any other Na- 
tion on Earth. We lock up a higher portion of our population than 
any country on Earth. We have 5 percent of the world’s population; 
25 percent of the world’s incarcerations. 

So I would be curious to see what evidence our witnesses will put 
forth to establish that criminals are currently choosing to engage 
in the conduct addressed by these bills simply because the current 
penalties are not high enough to dissuade them. And if there is no 
such evidence, then we are just making the proposals on notions 
of what might work. 

What we need to do is to increase the resources to prosecutors, 
so that they can solve more crimes rather than just increase pen- 
alties for those unlucky enough to get caught. 
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Moreover, we want to encourage the industry to exhaust all rea- 
sonable means of preventing these thefts from properties and other 
facilities in the transit scheme. In April 2001, a Fortune magazine 
article, entitled “Drug Theft Goes Big,” reports that when thieves 
committed the largest prescriptive drug theft in history, by break- 
ing into Eli Lilly’s warehouse in Connecticut, they did so by cutting 
through the tar roof of a warehouse and sliding down ropes. Secu- 
rity was so lax that the thieves were able to pull their own tractor- 
trailer up to the loading dock, spend a couple hours loading the sto- 
len goods. In a similar event several months earlier, thieves broke 
into a GlaxoSmithKline warehouse, by coming through the roof. 

While none of this in any way shields or excuses the perpetra- 
tors, it clearly gives a suggestion that more security is needed. And 
I believe the Government and industry working together at all 
points in the factory-to-retail chain need to work together to pre- 
vent and detect such thefts. 

That would yield greater reductions than continually just adding 
crimes and penalties to the code when there are questions about 
whether the laws on the books are not being adequately enforced. 
I am aware that industry and Government regulatory authorities 
are working toward these ends, and I would hope that they will let 
us know what ways we can help that effort based on evidence of 
what works. 

Finally, H.R. 4216, the “Foreign Counterfeit Prevention Act,” 
aims to thwart the flow of stolen and counterfeit goods from enter- 
ing the country. While I support the bill’s goals, I cannot support 
the measure in its current form. The samples and images that the 
bill would allow U.S. Customs and Border Protection to release to 
rights-holders will include tracking and distribution codes that 
identify proprietary and confidential supply-chain information, 
even though these codes serve little if any purpose for the process 
of determining the authenticity of a product. Lawful importers will 
not have any protection or recourse from the release of this infor- 
mation. 

I sympathize with the needs of rights-holders and manufacturers 
to protect the integrity of their brands and the safety of their prod- 
ucts, and for this reason I fully support anti-circumvention device 
provisions in the legislation. I hope the bill moves forward, that the 
compromises will include guarantees that importers and exporters 
will have many a meaningful role in verifying products’ authen- 
ticity, and also provide for penalties against rights-holders that 
knowingly provide false information to Customs and Border Patrol 
to damage a competing legitimate importer. 

Mr. Chairman, thank you, and I look forward to the testimony 
of the witnesses. 

Mr. Sensenbrenner. The gentleman from Michigan, Mr. Con- 
yers, the Ranking Member of the full Committee. 

Mr. Conyers. Thank you, Chairman Sensenbrenner. I begin my 
comment by expressing my gratitude to you for allowing the pro- 
fessor of the law school, named Lucian Dervan, to join here in the 
discussions this morning, because he is prepared to discuss the 
first two measures. 

And of course our old friend, Gilbert Lee Sandler, is here to talk 
about the third provision, the Foreign Counterfeit Prevention Act. 
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And I think this balances out our investigation of these three 
measures in a very fine way. 

Let me first point out that the first two measures need to be ex- 
amined in terms of how we might be able to improve the law en- 
forcement and prosecutorial aspect of the problem that we are tak- 
ing on in the first two bills before us. 

Let’s ensure that our law enforcement and prosecutors’ offices 
are adequately resourced, that they have what is needed to effec- 
tively investigate and prosecute offenders. 

I often wonder how many law violators are examining the crimi- 
nal code to find out what the maximum sentencing is, or whether 
it has been increased or even doubled, or whether they think first 
of that area of concern. Or do they maybe more likely remember 
that these cases are being aggressively handled by the law enforce- 
ment apparatus in their particular community? And it is something 
that I hope we will have a full discussion of here this morning. 

And then with regard to the third bill, the whole question of how 
we deal with foreign counterfeit issues, H.R. 4216, I am impressed 
with the Sandler view that we may be able to make some progress 
on this area. By the way that he has described what their experi- 
ence is in the firm that — mostly from Florida, but it is actually a 
global operation — has experienced in terms of import-export regu- 
latory issues. 

I join with the Chair and Ranking Member in welcoming each 
and every witness. And I will submit my statement for the record. 

Mr. Sensenbrenner. Without objection, all Members’ opening 
statements will be placed in the record at this point. 

[The prepared statement of Mr. Sensenbrenner follows:] 

Prepared Statement of the Honorable F. James Sensenbrenner, Jr., a Rep- 
resentative in Congress from the State of Wisconsin, and Chairman, Sub- 
committee on Crime, Terrorism, and Homeland Security 

Today’s hearing will examine several issues related to the transportation, sale, 
and theft of various types of counterfeit goods. Counterfeit and stolen merchandise 
constitute a danger to the public that is not readily evident. More than the costly 
theft of intellectual property, counterfeit goods have the capacity to injure and kill 
innocent and unsuspecting Americans. My hope is that this hearing will reveal 
those issues and identify areas which may require legislative action. 

This hearing studies three legislative proposals. H.R. 4223, the “Safe Doses Act,” 
H.R. 3668, the “Counterfeit Drug Penalty Enhancement Act of 2011,” and H.R. 
4216, the “Foreign Counterfeit Prevention Act.” A common purpose for all three of 
these bills is to reduce and punish the trafficking of counterfeit goods and merchan- 
dise. 

Last week, I introduced H.R. 4223, the bi-partisan House companion bill to S. 
1002, the Safe Doses Act. These bills set and increase the penalties for stealing, em- 
bezzling and fraudulently obtaining medical products in interstate or foreign com- 
merce. An important point to this legislation is that counterfeited medical products 
enter the legitimate stream of commerce and the ultimate user relies on the belief 
that the products are authentic. This legislation enhances the penalties for those 
who traffic in counterfeit, adulterated or stolen medical products. It also gives law 
enforcement enhanced tools to curb medical cargo theft. S. 1002 was reported out 
of the Senate Judiciary Committee earlier this month. 

H.R. 3668, sponsored by Mr. Meehan and Ms. Sanchez, enhances the penalties for 
trafficking in, or attempting to traffic, counterfeit drugs. The bi-partisan bill also 
doubles the penalties for repeat offenders. Even with the current 10-year maximum 
penalty, the actual sentences imposed under the existing counterfeit goods statute 
are dramatically lower. According to the U.S. Sentencing Commission, between FY 
2006 and FY 2010, there were 385 federal prosecutions for counterfeit goods. The 
median sentence was 17 months; the mean sentence was only 10 months. This legis- 
lation provides needed enhancements to both deter and punish the trafficking of 
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counterfeit drugs. The Senate companion bill, S. 1886, passed by voice vote in the 
Senate. 

H.R. 4216 was introduced last week by Mr. Poe and Mr. Chabot to reduce unnec- 
essary hurdles faced by law enforcement when investigating suspected counterfeit 
or pirated products detained at the border. The Trade Secrets Act currently pro- 
hibits officials from U.S. Customs and Border Protection from communicating with 
and providing information to copyright and trademark owners during the course of 
an investigation of suspected counterfeit or pirated products. This bill would permit 
the flow of information between CBP and mark owners and allow better enforce- 
ment of the law while preventing counterfeit or pirated products from entering the 
United States. 

Counterfeit goods seriously mislead the public. Goods and merchandise bearing a 
well-known brand name or trademark are inherently trusted by the purchasing pub- 
lic. This trust extends beyond the product’s authenticity. In the case of medicine, 
it extends to a drug’s purity and ingredients. In the case of consumer electronics, 
for instance a DVD player, it extends to its performance — every time, and for a long 
period of time. For decades, brand names are a mechanism by which great compa- 
nies endure or fail. 

Counterfeiters, also known as brand pirates, exploit the brand name of a quality 
product. No one is going to counterfeit a Ford Edsel or a Sony Betamax. Yet brand 
pirates will go to great lengths to counterfeit a Sony Playstation or an iPod. Like 
many criminals, their singular objective is financial gain. 

Counterfeit goods can cause great harm. Last month, the GAO issued a report to 
the Senate Armed Service Committee following a lengthy undercover investigation 
of suspected counterfeit electronic parts in the supply chain of the Department of 
Defense. The GAO made undercover purchases of military-grade electronic parts. 
The parts were sent to an independent testing laboratory for analysis ranging from 
electron microscope inspection to x-ray analysis. Testing revealed that all of the 
parts purchased were determined to be what is called “suspect counterfeit,” the 
strongest term signifying a potential violation of copyright or trademark laws, or 
misrepresentation to defraud or deceive. 

Counterfeit drugs could be deadly. Last month, the FDA had to notify 19 doctors 
and clinics in the United States that they may have purchased counterfeit vials of 
a life-saving cancer drug. Avastin is an integral part of cancer treatment for mil- 
lions of Americans each year. The fake drug is believed to have originated in China 
or India and was sent to the United States from a company in Barbados. The owner 
of the Barbados company admitted there was nothing in the vials that would fight 
cancer but equally asserted that he did nothing wrong. The FDA is still inves- 
tigating how many cancer patients missed their critical treatments and were admin- 
istered a solution of salt, starch and acetone rather than a genuine chemotherapy 
drug. 

This hearing will explore the harm caused by counterfeit goods and misbranded 
merchandise. We will look at the need for legislation and whether law enforcement 
requires more tools to combat counterfeit products. 

I look forward to hearing from the witnesses, and I thank them for participating 
in today’s hearing. 


[The prepared statement of Mr. Scott follows:] 

Prepared Statement of the Honorable Robert C. “Bobby” Scott, a Rep- 
resentative in Congress from the State of Virginia, and Ranking Member, 
Subcommittee on Crime, Terrorism, and Homeland Security 

Thank you, Mr. Chairman. I am pleased to join you today for this hearing on the 
important matters of concern that the bills before us seek to address. Two of the 
bills that we will discuss today concern problems with prescription drugs. One con- 
cerns the problems presented by counterfeit drugs; the other concerns the large 
scale theft of prescription drugs from warehouses, distribution facilities, and while 
in transit. Both counterfeit drugs and large-scale medical product theft pose sub- 
stantial risks to the public. Patients should be able to rely on their medications to 
be safe, effective, and unadulterated, and we certainly need to treat it as a signifi- 
cant crime when criminals counterfeit drugs or steal shipments of drugs. Both coun- 
terfeit drugs and large-scale medical product theft are serious problems that merit 
serious solutions. Unfortunately, the bills we are discussing today do not adequately 
address the problems. 

The first bill, H.R. 3668, the “Counterfeit Drug Penalty Enhancement Act of 
2011,” doubles imprisonment maximums from 10 years to 20 years, for an offense 
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involving counterfeit drugs, the same maximum level as for knowingly or recklessly 
causing serious bodily injury with any counterfeit product, including drugs. It also 
increases the maximum fines for both individuals and companies, doubling the max- 
imum for a base offense. 

The second bill, H.R. 4223, the “Safe Doses Act of 2012,” establishes offenses re- 
lated to “pre-retail medical products,” including aggravated offense where the de- 
fendant is an employee or a recidivist or where the offense involves violence or a 
deadly weapon, or causes serious bodily injury or death. For a violation without an 
aggravation, the penalty is up to 3 years. If aggravated, the maximum penalty is 
up to 15 years, unless it involves more than $5,000, which drives it up to 20 years, 
and if it involves death or serious bodily injury, up to 30 years. Then, for good meas- 
ure, we make the crimes under the bill predicate offenses for all manner of addi- 
tional penalty provisions such as RICO, other racketeering, money laundering and 
other provisions, and we even increase the maximum for these penalties beyond the 
maximums for their original purposes to go after major organized crime syndicates. 

So here we go again doing what we almost always do to solve a crime problem — 
increase penalties. We keep doing the same thing hoping for different results. And 
next Congress, or beyond, when we see the same complaints about the problem we’ll 
likely do the same thing again — increase penalties. Yet, there is no evidence that 
the serious problems we are seeking to address result from a lack of laws or pen- 
alties. We have plenty of laws on the books. Everything we are covering in these 
bills is already against the law. And the penalties are plenty high enough. We have 
more and higher penalties for crime than any nation on earth. We have more people 
locked up than any nation on earth, by far, both by total number and per capita. 
We have 5% of the world’s population and 25% of the world’s incarcerations. So I 
will be curious to see what evidence our witnesses put forth to establish that crimi- 
nals are currently choosing to engage in the conduct addressed by these bills simply 
because the current penalties are not high enough to dissuade them. If there is no 
such evidence and we are simply making these proposals on notions of what might 
work, it is my notion that we are far more likely to see results if we prosecuted 
more of the cases we are concerned about, and there is no evidence to show that 
the proposals in the bills will cause any more prosecutions than are currently being 
brought. 

Moreover, we want to encourage the industry to exhaust all reasonable means of 
preventing these thefts from their properties and other facilities in the transit 
scheme. The April 2011 Fortune Magazine article, titled, “Drug Theft Goes Big” re- 
ports that when thieves committed the largest prescription drug theft in history, by 
breaking into Eli Lilly’s warehouse in Connecticut, they did so by cutting through 
the tar roof of the warehouse and sliding down ropes. Security was so lax that the 
thieves were able to pull their own tractor trailer up to the loading dock, and spend 
a couple of hours loading the stolen goods. In a similar event several months earlier, 
thieves broke into a GlaxoSmithKline warehouse by coming through the roof. While 
none of this in any way shields or excuses the perpetrators of these crimes, clearly 
these examples point to the need for more security. I believe that government and 
industry working together, at all points along the factory to retail chain to prevent 
and detect such thefts, would yield greater reductions than continually adding 
crimes and penalties to the code when there are questions as to whether the laws 
already on the books are not being adequately enforced. I am aware that industry 
and government regulatory authorities are working toward these ends, and I would 
hope that they will let us know ways in which we can help that effort based on evi- 
dence of what works. 

Finally, H.R. 4216, the “Foreign Counterfeit Prevention Act”, aims to thwart the 
flow of stolen and counterfeit goods from entering the country. While I support the 
bill’s goals, I cannot support the measure in its current form. The samples and im- 
ages that the bill would allow U.S. Customs and Border Protection to release to 
rights holders will include tracking and distribution codes that identify proprietary 
and confidential supply chain information even though these codes serve little, if 
any, purpose in the process of determining the authenticity of a product. Lawful im- 
porters will not have any protection or recourse from the release of this information. 

I sympathize with the needs of rights holders and manufacturers to protect the 
integrity of their brands and the safety of their products. For this reason, I fully 
support the anti-circumvention device provisions of the legislation. I hope that if the 
bill moves forward, any compromise will include guarantees that importers and ex- 
porters have a meaningful role in verifying products’ authenticity, and also provide 
for penalties against rights holders that knowingly provide false information to Cus- 
toms and Border Patrol to damage a competing, legitimate importer. 

Thank you, Mr. Chairman. 
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[The prepared statement of Mr. Conyers follows:] 

Prepared Statement of the Honorable Robert C. “Bobby” Scott, a Rep- 
resentative in Congress from the State of Virginia, and Ranking Member, 

Subcommittee on Crime, Terrorism, and Homeland Security 

Thank you, Mr. Chairman. I am pleased to join you today for this hearing on the 
important matters of concern that the bills before us seek to address. Two of the 
bills that we will discuss today concern problems with prescription drugs. One con- 
cerns the problems presented by counterfeit drugs; the other concerns the large 
scale theft of prescription drugs from warehouses, distribution facilities, and while 
in transit. Both counterfeit drugs and large-scale medical product theft pose sub- 
stantial risks to the public. Patients should be able to rely on their medications to 
be safe, effective, and unadulterated, and we certainly need to treat it as a signifi- 
cant crime when criminals counterfeit drugs or steal shipments of drugs. Both coun- 
terfeit drugs and large-scale medical product theft are serious problems that merit 
serious solutions. Unfortunately, the bills we are discussing today do not adequately 
address the problems. 

The first bill, H.R. 3668, the “Counterfeit Drug Penalty Enhancement Act of 
2011,” doubles imprisonment maximums from 10 years to 20 years, for an offense 
involving counterfeit drugs, the same maximum level as for knowingly or recklessly 
causing serious bodily injury with any counterfeit product, including drugs. It also 
increases the maximum fines for both individuals and companies, doubling the max- 
imum for a base offense. 

The second bill, H.R. 4223, the “Safe Doses Act of 2012,” establishes offenses re- 
lated to “pre-retail medical products,” including aggravated offense where the de- 
fendant is an employee or a recidivist or where the offense involves violence or a 
deadly weapon, or causes serious bodily injury or death. For a violation without an 
aggravation, the penalty is up to 3 years. If aggravated, the maximum penalty is 
up to 15 years, unless it involves more than $5,000, which drives it up to 20 years, 
and if it involves death or serious bodily injury, up to 30 years. Then, for good meas- 
ure, we make the crimes under the bill predicate offenses for all manner of addi- 
tional penalty provisions such as RICO, other racketeering, money laundering and 
other provisions, and we even increase the maximum for these penalties beyond the 
maximums for their original purposes to go after major organized crime syndicates. 

So here we go again doing what we almost always do to solve a crime problem — 
increase penalties. We keep doing the same thing hoping for different results. And 
next Congress, or beyond, when we see the same complaints about the problem we’ll 
likely do the same thing again — increase penalties. Yet, there is no evidence that 
the serious problems we are seeking to address result from a lack of laws or pen- 
alties. We have plenty of laws on the books. Everything we are covering in these 
bills is already against the law. And the penalties are plenty high enough. We have 
more and higher penalties for crime than any nation on earth. We have more people 
locked up than any nation on earth, by far, both by total number and per capita. 
We have 5% of the world’s population and 25% of the world’s incarcerations. So I 
will be curious to see what evidence our witnesses put forth to establish that crimi- 
nals are currently choosing to engage in the conduct addressed by these bills simply 
because the current penalties are not high enough to dissuade them. If there is no 
such evidence and we are simply making these proposals on notions of what might 
work, it is my notion that we are far more likely to see results if we prosecuted 
more of the cases we are concerned about, and there is no evidence to show that 
the proposals in the bills will cause any more prosecutions than are currently being 
brought. 

Moreover, we want to encourage the industry to exhaust all reasonable means of 
preventing these thefts from their properties and other facilities in the transit 
scheme. The April 2011 Fortune Magazine article, titled, “Drug Theft Goes Big” re- 
ports that when thieves committed the largest prescription drug theft in history, by 
breaking into Eli Lilly’s warehouse in Connecticut, they did so by cutting through 
the tar roof of the warehouse and sliding down ropes. Security was so lax that the 
thieves were able to pull their own tractor trailer up to the loading dock, and spend 
a couple of hours loading the stolen goods. In a similar event several months earlier, 
thieves broke into a GlaxoSmithKline warehouse by coming through the roof. While 
none of this in any way shields or excuses the perpetrators of these crimes, clearly 
these examples point to the need for more security. I believe that government and 
industry working together, at all points along the factory to retail chain to prevent 
and detect such thefts, would yield greater reductions than continually adding 
crimes and penalties to the code when there are questions as to whether the laws 
already on the books are not being adequately enforced. I am aware that industry 
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and government regulatory authorities are working toward these ends, and I would 
hope that they will let us know ways in which we can help that effort based on evi- 
dence of what works. 

Finally, H.R. 4216, the “Foreign Counterfeit Prevention Act”, aims to thwart the 
flow of stolen and counterfeit goods from entering the country. While I support the 
bill’s goals, I cannot support the measure in its current form. The samples and im- 
ages that the bill would allow U.S. Customs and Border Protection to release to 
rights holders will include tracking and distribution codes that identify proprietary 
and confidential supply chain information even though these codes serve little, if 
any, purpose in the process of determining the authenticity of a product. Lawful im- 
porters will not have any protection or recourse from the release of this information. 

I sympathize with the needs of rights holders and manufacturers to protect the 
integrity of their brands and the safety of their products. For this reason, I fully 
support the anti-circumvention device provisions of the legislation. I hope that if the 
bill moves forward, any compromise will include guarantees that importers and ex- 
porters have a meaningful role in verifying products’ authenticity, and also provide 
for penalties against rights holders that knowingly provide false information to Cus- 
toms and Border Patrol to damage a competing, legitimate importer. 

Thank you, Mr. Chairman. 


Mr. Sensenbrenner. It is now my pleasure to introduce today’s 
witnesses. 

Dara Corrigan became associate commissioner for Regulatory Af- 
fairs at the FDA in September 2010. Prior to joining FDA, Ms. 
Corrigan worked in the Office of Health Reform at the Department 
of Health and Human Services. In 2003, she served as an acting 
inspector general and principle deputy general inspector general for 
the Department of Health and Human Services. She left public 
service for 3 years between 2004 and 2007 to join the firm of Ar- 
nold & Porter in Washington. 

She began her career in the Federal Government in 1990, fol- 
lowing a judicial clerkship, spent almost 8 years as a trial attorney 
at the Department of Justice in the Civil Division and as an assist- 
ant civil attorney for the District of Columbia. She moved in 1999 
to the Department of Health and Human Services, where she 
served as the deputy chief counsel and the director of program 
identity for the Centers for Medicare and Medicaid Services. She 
received her juris doctorate degree from the University of Virginia 
in 1990. 

Thomas Kubic is the president and CEO of the Pharmaceutical 
Security Institute. He serves as an officer with the Partnership for 
Safe Medicines and is an adviser to the Permanent Forum on 
International Pharmaceutical Crime and Interpol’s Medical Prod- 
ucts Counterfeiting and Pharmaceutical Crime Unit. 

Prior to joining PSI, he served with the FBI for 30 years. As an 
FBI deputy assistant director, his innovative programs in both the 
Laboratory Division and Criminal Investigation Division were rec- 
ognized throughout the law enforcement community. 

Travis Johnson has been with the International 
AntiCounterfeiting Coalition in Washington since 2005. He cur- 
rently serves as the vice president and director of legislative affairs 
and policy. Previously, he served as associate counsel. 

Before his work at the IACC, Mr. Johnson was an associate IP 
attorney at the Draughon Attorneys at Law in Ponte Vedra Beach, 
Florida. He received his bachelor of arts in political science from 
the University of Florida and juris doctor and certificate in intellec- 
tual property law from the University of Florida in 2002. He re- 
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ceived a master’s of arts in political management from George 
Washington in 2009 

Gilbert Lee Sandler is a founding member of the law firm of 
Sandler, Travis, & Rosenberg, PA, and as a principle of its affili- 
ated consulting company, Sandler & Travis Trade Advisory Serv- 
ices. He is also a Chair of the Regulated Industry Committee on 
the American Association of Exporters and Importers, and general 
counsel to the American Free Trade Association. 

Previously, he served as a Department of Justice senior trial at- 
torney on customs and trade matters before going into private prac- 
tice 37 years ago. He is a graduate of Dartmouth and received his 
J.D. from the NYU Law School. 

Lucian Dervan has been a professor at the Southern Illinois Uni- 
versity School of Law since 2009. In 2011, he was appointed to the 
advisory committee of the NACDL White-Collar Criminal Defense 
College at Stetson. He serves as a faculty member of the program. 

Prior to joining the SIU School of Law, Professor Dervan served 
as a law clerk for the Honorable Phyllis A. Kravitch of the U.S. 
Court of Appeals for the 11th Circuit, and spent 6 years in private 
practice with King & Spalding LLP and Ford & Harrison LLP. He 
received his B.A. in history and political science from Davidson and 
his J.D. from Emory University School of Law in 2002. 

Without objection, the witnesses’ written statements will be en- 
tered in the record in their entirety. 

I ask them to summarize their testimony in 5 minutes or less. 
Please pull the microphone close to you and make sure that is on 
when you testify. And we have the little green, red, and yellow 
lights to remind you when to wrap it up. 

Ms. Corrigan. 

Can you pull it a little closer to you, and is it on? 

Ms. Corrigan. Yes. 

Mr. Sensenbrenner. Okay, reset the clock. [Laughter.] 

TESTIMONY OF DARA A. CORRIGAN, ASSOCIATE COMMIS- 
SIONER FOR REGULATORY AFFAIRS, U.S. FOOD AND DRUG 

ADMINISTRATION 

Ms. Corrigan. Thank you. I appreciate that. And thank you 
again, Chairman Sensenbrenner, Ranking Member Scott, and 
Members of the Subcommittee. My name is Dara Corrigan, and I 
am the associate commissioner for Regulatory Affairs at the FDA. 

FDA’s simple, yet increasingly difficult mission, is to protect the 
public health by ensuring the safety and efficacy of medical prod- 
ucts, and the safety of food, in an era of globalization. The FDA 
very much appreciates this opportunity to testify and this Sub- 
committee’s focus on the public health dangers that occur when pa- 
tients receive stolen or counterfeit prescription drugs. 

The Office of Regulatory Affairs, which I lead, represents FDA’s 
boots on the ground. We are an office of 4,400 people, about one- 
third of all employees at the FDA. We are the employees who in- 
spect food, drugs, devices, and other medical products at the sites 
where they are manufactured and at the border where they are im- 
ported. We test medical products and other regulated products in 
our laboratories across the country. 
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But of greatest interest to this subcommittee is our staff of 262 
special agents and support staff who are charged with conducting 
criminal investigations under the Federal Food, Drug, and Cos- 
metic Act. 

Since it began in 1993, the Office of Criminal Investigations, or 
OCI, has investigated thousands of criminal schemes involving 
FDA-regulated products. These schemes have included the distribu- 
tion of counterfeit and unapproved drugs; large-scale organized il- 
licit diversion of prescription drugs; and fraudulent schemes involv- 
ing ineffective treatments for AIDS, cancer, and other diseases, just 
to name a few. 

Since it began, OCI’s cases have resulted in close to 6,000 crimi- 
nal convictions and the levying of nearly $13 billion in fines and 
restitution. 

FDA has a forensic chemistry lab that has patented a device that 
allows us to differentiate between many counterfeit and legitimate 
prescription drugs. It is a portable handheld device that can be 
used by health and regulatory officials, law enforcement, and even 
pharmaceutical companies. This is one of the many tools that FDA 
is using to improve safety along the entire drug supply chain. 

As you know, as you have already mentioned, the potential dan- 
ger to the public from trafficking in counterfeit drugs is very high. 
Counterfeit drugs may not contain life-saving or life-sustaining in- 
gredients. They may be contaminated with toxic materials. In in- 
stances of cargo theft of drugs, FDA is particularly concerned, be- 
cause patients are in danger of receiving substandard treatment if 
criminals do not keep these products in an appropriate way. They 
may be expired, and they may not have been stored properly. 

These are not hypothetical risks. As the Chairman just men- 
tioned, FDA notified 19 medical practices in three States that they 
had purchased unapproved drugs from a foreign supplier that were 
distributed through a licensed wholesaler in the U.S. The drug’s la- 
bels said Avastin, as you know, but they contained none of the ac- 
tive ingredient of the very necessary cancer drug Avastin. 

You talked about already the fact that in March 2010 thieves 
broke into an Eli Lilly warehouse and stole pharmaceuticals valued 
at $75 million. In 2009, criminals stole 129,000 vials of insulin and 
reintroduced at least some of those vials into the legitimate drug 
supply. Those vials of insulin required refrigeration, and the crimi- 
nals did not keep the insulin in the appropriate way. Because they 
reintroduced these vials, at least some of these vials, into the legiti- 
mate supply chain, they had lost their potency, and people were 
not able to maintain the necessary glucose control. 

This Subcommittee has introduced legislation that would in- 
crease penalties for cargo theft of medical products and for traf- 
ficking counterfeit drugs. 

From the FDA’s perspective, the risk of public harm is signifi- 
cant, and we see enhanced penalties that are focused specifically 
on prescription drugs as beneficial to our overall effort to protect 
the supply chain. Our legitimate drug supply chain is one of the 
safest in the world, but there are real risks. 

To address these risks, FDA has a comprehensive strategy to fur- 
ther enhance the safety along the entire supply chain, from raw 
source materials to finished products for consumers. The strategy 
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includes doing more inspections, placing people overseas, using so- 
phisticated technology for imports. And we think our ability to 
track and trace over the entire supply chain will help us. 

We very much appreciate the opportunity to discuss these issues 
and to deter criminal activity that endangers the public. 

Thank you. 

[The prepared statement of Ms. Corrigan follows:] 
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INTRODUCTION 

Good morning, Chairman Sensenbrenner and Members of the Subcommittee. I am Dara 
Corrigan, Associate Commissioner for Regulatory Affairs at the Food and Drug Administration 
(FDA or the Agency) in the Department of Health and Human Services (HHS). Thank you for 
the opportunity to discuss counterfeits, cargo thefts, and the safety of the American drug supply. 

FDA is responsible for protecting the public health by ensuring the safety and efficacy of 
medical products and the safety of foods. When FDA approves drugs based on scientific 
evidence and federal legal standards, the American people have every right to expect that the 
medicines they rely on for treatment are exactly what the packages and labels say they are — 
drugs that have been carefully evaluated by FDA in terms of safety, efficacy, quality, and purity. 
Today’s testimony focuses on FDA’s continuing efforts to ensure the safety of the American 
drug supply. 

When President Franklin Delano Roosevelt established the modern FDA in 1938, the American 
drug supply chain was far less complicated and there were fewer opportunities for drugs to be 
counterfeited or stolen. For instance, at that time, the percentage of medical products imported 
into the United States was minimal. Today the landscape is dramatically different. Nearly 40 
percent of the drugs Americans take are made elsewhere, and 80 percent of the sites that 
manufacture active pharmaceutical ingredients (APIs) used in FDA-approved drugs are outside 
our borders — from more than 150 countries, many with less sophisticated manufacturing and 
regulatory systems than our own. In addition to the sheer volume of imports and foreign 
facilities, there has been an increase in the variety of sources, shippers, methods of 
transportation, and supply-chain complexity of imported products, and our current authorities 
have not kept pace with the challenges of the current global marketplace. Combined, these 
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factors create great challenges to FDA and industry in ensuring that all drugs are high quality and 
travel safely throughout their complex supply chains. 

When we refer to the drug supply chain, we are talking about the increasingly complex path that 
medical products travel, from raw source materials to finished products for consumers. At every 
stage in this process, opportunities arise for products to be contaminated, diverted, counterfeited, 
or otherwise adulterated. The Internet presents an additional layer of complexity by introducing 
more players into the system and more opportunities for criminals to reach consumers. Our 
efforts to secure the supply chain both in the United States and abroad include minimizing risks 
that arise anywhere along the supply chain continuum, from sourcing a product’s ingredients 
through the product’s manufacture, storage, transit, sale, and distribution. A breach at any point 
in this continuum could lead to dangerous and even deadly outcomes for consumers. Supply 
chain safety threats also impact manufacturers’ bottom lines due to costs associated with both 
recalls and decreased public confidence. 

As Members of this Committee well know, this threat is not purely hypothetical. Recent 
incidents of adulteration, counterfeiting, and cargo theft have posed serious threats to public 
health. The consequences, throughout the world, have been tragic. Counterfeit drugs raise 
significant public health concerns because their safety and effectiveness is unknown. A 
counterfeit drug could be made using ingredients that are toxic to patients and processed under 
poorly controlled and insanitary conditions. In the United States, a relatively comprehensive 
system of laws, regulations, and enforcement by federal and state authorities has kept drug 
counterfeiting relatively rare, and FDA continues to believe — and works to ensure — that 
Americans can have a high degree of confidence in the drugs that they obtain through legal 
channels. Nonetheless, with the dramatic increase in the volume and complexity of the global 
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supply chain, FDA and its regulatory and law enforcement partners around the world face 
enormous challenges regarding supply-chain security. 

Those who manufacture and distribute counterfeit medical products not only defraud patients and 
consumers, they also prevent patients from getting the authentic safe, effective drugs they need 
to alleviate or end suffering and save lives. They put people at direct and indirect, risk of harm 
from drugs that may contain too much, too little, or the wrong active ingredient — or even toxic 
ingredients. But even a non-toxic counterfeit drug with a substitute or no active ingredient could 
prove harmful to patients who think that they are taking a lifesaving or life-sustaining 
medication. Just last month, FDA alerted 19 medical practices in three states that they had 
purchased unapproved drugs — which may have included a counterfeit version of a widely used 
cancer drug — from a foreign supplier and distributed through a wholesaler in the United States. 
While the counterfeit was labeled as Avastin (bevacizumab), the imported injectable vials 
contained none of the product’s active ingredient. This counterfeit product presents a major 
public health issue, because some patients may not have received needed therapy. 

The Internet continues to be a major source for counterfeit, unapproved, or diverted prescription 
drugs. The global anonymity of the Internet provides a safe haven for illicit prescription drug 
sales. Many websites look like legitimate pharmacies, leading unsuspecting customers in the 
United States to believe the dispensing pharmacy is in the United States or Canada. One recent 
investigation of a website selling counterfeit drugs to U.S. customers claimed to be a “Pharmacy 
You Can Trust.” Although the website was hosted in New York, the drugs were manufactured in 
clandestine laboratories in China and shipped to the United States. The U.S. customer would 
receive a package from a domestic address, which looked like the drugs were dispensed from a 
U.S. pharmacy. Our investigation showed that the payments were processed by a credit card 
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processor in The Netherlands and funds were transferred to Cyprus, then to Hong Kong and 
finally to Israel. Although the website listed a 1-800 number for customer service, the calls were 
routed to customer service personnel in the Philippines. The actual operators of this website 
were conducting operations from a wireless Internet connection onboard their yacht docked in 
Tel Aviv. From 2005 to 2007, the website processed over $1.8 million in sales from 
approximately 12,000 orders. The investigation resulted in five convictions, seven foreign 
arrests, and two foreign convictions. 

FDA has responded to this emerging threat by strengthening its ability to prevent the 
introduction of counterfeit drugs into the U.S. distribution chain by facilitating the identification 
of counterfeit drugs working with U. S. medical product supply chain stakeholders to develop 
guidelines related to the integrity of our country’s closed distribution system, such as the 
tracking and tracing of prescription drugs, in order to keep counterfeits out of this system; and by 
minimizing the risk and exposure of patients and consumers to falsified products through recalls, 
public awareness campaigns, and other steps. 

As part of these efforts, FDA’s Office of Criminal Investigations (OCI) expeditiously 
investigates reports of counterfeit products in order to protect U.S. citizens. In FY 2011, OCI 
initiated 59 counterfeit drug investigations. Arrests and convictions in FY 2011 for OCI 
counterfeit drug investigations were 30 and 38 respectively, with restitution and fines 
approaching $ 1.4 million. Restitution and fines were approximately $9.4 million in FY 2010. 
From OCI’s 1992 inception through FY 201 1, OCI initiated 580 counterfeit drug investigations. 


resulting in 522 arrests and 414 convictions, with fines and restitution totaling $56,943,560. 
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Despite these successes, the increasing number of counterfeits in the United States and global 
supply chain has reinforced the need for FDA, its regulatory and law enforcement partners, 
industry, and others to continue to take action in multiple areas to create a comprehensive system 
of modern protection against counterfeit drugs. 

Cargo thefts of prescription drugs also pose a significant public health risk. These incidents are 
concerning to consumers and companies alike. Cargo thefts can put consumers at risk because 
the stolen drugs may not have been stored or handled properly or may have been tampered with 
while outside of the legitimate supply chain. They also cost drug manufacturers millions of 
dollars. In March of 2010, thieves broke into a warehouse and stole $75 million worth of 
prescription drug products, including chemotherapy drugs, antidepressants, and blood-thinners. 
These products have not yet been recovered, and we fear they could be distributed, in spite of 
public warning. In 2009, stolen insulin was reintroduced into the drug supply and caused 
adverse events in patients. The stolen insulin, which requires refrigeration, lost its potency and 
did not provide patients the needed glucose control. Approximately 129,000 vials of insulin 
were stolen in all. 

FDA’s efforts are critical to ensuring product quality and supply chain integrity. As such, we 
intend to further transform FDA over the next decade from a predominantly domestically 
focused Agency, operating in a globalized world, to an Agency fully prepared for an 
environment in which product safety and quality know no borders. 

In June, FDA published a special report, “Pathway to Global Product Safety and Quality,” our 
global strategy and action plan that will allow us to more effectively oversee the quality, safety, 
and efficacy of all products that reach U.S. consumers in the future. The Agency is developing a 
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new, more global operating model that relies on strengthened collaboration, improved 
information sharing and gathering, data-driven risk analytics, and the smart allocation of 
resources, leveraging the combined efforts of government, industry, and public- and private- 
sector third parties. Toward this goal, FDA Commissioner Margaret Hamburg created a 
directorate focused on grappling with the truly global nature of today’s world — food and medical 
product production and supply, as well as the science that undergirds the products we regulate — 
to make response to the challenges of globalization and import safety a top priority in the years 
to come and to ensure that we fully integrate our domestic and international programs to best 
promote and protect the health of the public. This directorate includes FDA’s Office of 
Regulatory Affairs, which I lead, and the OCI agents charged with investigating counterfeits and 
cargo thefts that fall within my office. 


STEPS TO SECURE OUR NATION’S DRUG SUPPLY CHAIN 

FDA has undertaken a wide range of activities aimed at addressing the challenges and 
opportunities of globalization, including efforts to harmonize scientifically rigorous standards 
internationally consistent with FDA’s high standards for safety and effectiveness; to share 
scientific and technical expertise with our fellow regulators; to provide training around the world 
in crucial regulatory disciplines; to strengthen detection, surveillance, and assessment systems; 
and to design innovative risk-modeling systems. 

We now have permanent FDA overseas posts in Beijing, Shanghai, and Guangzhou, China; New 
Delhi and Mumbai, India; San Jose, Costa Rica; Mexico City, Mexico; Santiago, Chile; Brussels, 
Belgium; London, England; and Parma, Italy. Last year, we opened posts in Amman, Jordan and 
Pretoria, South Africa. These offices enable us to have a regional presence around the world and 
serve as important hubs for improved coordination with regulatory authorities and industry in 
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other nations. They also conduct and facilitate inspections and other on-the-ground activities in 
foreign sites. We have more than 30 agreements with foreign counterpart agencies to share 
inspection reports and other non -public information that can help us make better decisions about 
the quality and safety of foreign products. 

When governments collaborate to strengthen safety standards, the results are safer, higher- 
quality products and enhanced economic development through a productive industry and a 
strong, reliable export market. The arrangement is mutually beneficial. To a large extent, our 
success or failure in this effort will be contingent on the relationships we establish with our 
foreign partners. That is why we are working closely with our sister regulatory authorities, 
international and national organizations, and industry to leverage resources to accomplish FDA’s 
mission. Especially in the area of good manufacturing practices for drugs, we already have 
agreed with major foreign counterparts on some harmonized international standards that are 
consistent with FDA’s high standards for safety and effectiveness. By using the results of their 
inspections to assure us that their manufacturing plants are adhering to our agreed standard, we 
free up our inspectional resources to help ensure that such manufacturing practices are being 
followed in other, higher-risk parts of the world. This also lessens the regulatory burden on 
industry by allowing companies to manufacture to a common standard and undergo fewer 
inspections by multiple regulatory authorities. To support this effort, FDA can benefit from new 
legislative authorities that are, at a minimum, commensurate with those of its major global 
counterparts. 

DRUG SAFETY AUTHORITIES 

In our increasingly complex and globalized world, additional authorities could be important tools 
to help support FDA’s efforts to protect the security of the supply chain and the health of our 
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citizens. As the Agency has stated in previous testimony, new regulatory authorities may help 
ensure that industry takes principal responsibility for the security and integrity of its supply 
chains and the quality control systems it uses to produce drugs for the American people. In an 
era of globalization, new authorities can help to level the playing field between domestic and 
foreign manufacturers, ensure product safety, and provide FDA with the information it needs to 
protect consumers. Regarding enhanced criminal and civil penalties for foreign and domestic 
suppliers, statutory changes could help to deter would-be criminals from targeting drug products 
and bring FDA’s penalties in line with those for other serious federal health and safety 
violations. 

CONCLUSION 

Given the challenges and threats posed by an increasingly globalized marketplace, we must 
modernize our approach to drug safety. We look forward to continuing to work together to 
achieve our shared goal of protecting American consumers. I would be happy to answer any 
questions. 
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Mr. Sensenbrenner. Thank you. 

Mr. Kubic. 

TESTIMONY OF THOMAS T. KUBIC, PRESIDENT AND CEO, 
PHARMACEUTICAL SECURITY INSTITUTE 

Mr. Kubic. Good morning, Chairman Sensenbrenner, Ranking 
Member Scott, Members of the Subcommittee. 
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It is indeed an honor to be asked to testify today about two crimi- 
nal law problems that have serious implications for consumer safe- 
ty. They are the large-scale medical product theft and pharma- 
ceutical counterfeiting. 

I want to commend Chairman Sensenbrenner and the other 
sponsors of the Safe Doses Act, and Congressman Meehan, the 
sponsor of the Counterfeit Drug Penalties Enhancement Act, for 
your leadership in protecting patients. 

My name is Tom Kubic, and I am the president and CEO of the 
Pharmaceutical Security Institute. This is a nonprofit association 
composed of the security directors from 26 pharmaceutical manu- 
facturers, who are dedicated to protecting the public health by en- 
suring the safe distribution of pharmaceuticals that are indeed ef- 
fective. 

PSI has developed an anti-counterfeiting strategy and a unique 
and globally recognized counterfeit medicines reporting system 
known as the Counterfeits Incidents System. 

As mentioned, prior to joining the PSI, I served a 30-year career 
in the FBI, including a term as deputy assistant director in the 
Criminal Division. 

I am here today on behalf of the Coalition for Patient Safety and 
Medicine Integrity, whose purpose is to protect patients from the 
risks posed by stolen and inappropriately handled medical prod- 
ucts, and their ultimate reentry into the legitimate supply chain. 

The coalition’s members include Abbott, Eli Lilly, 
GlaxoSmithKline, J&J, Novartis, Novo Nordisk, Sanofi, and 
PhRMA. 

Large-scale medical product theft is a significant problem, and by 
large-scale, I mean inched entire tractor-trailer loads and ware- 
houses full of medicines and medical products. Thefts of this mag- 
nitude are conducted by sophisticated criminal organizations that 
are hijacking tractor-trailers at rest stops, breaking into ware- 
houses, and evading alarm systems, forging shipping documents, 
producing high-quality counterfeit labels with alternate expiration 
dates and lot numbers, and otherwise thwarting the intense secu- 
rity measures used by the industry. 

These criminal organizations face little risk of being caught, but 
patients face a significant risk from unsafe products. 

As mentioned earlier, the risk to patient safety was well illus- 
trated by the 2009 incident in which a truckload containing 
129,000 vials of insulin was stolen in North Carolina. And a few 
months later, the FDA received a report that some of these vials 
had been reintroduced into the supply chain, when a diabetic pa- 
tient reported to the medical center in Houston. 

The compromised product was ultimately found in pharmacies in 
17 States. And today, there are over 125,000 units which are still 
unaccounted for. 

The Safe Doses Act is bipartisan legislation that would mod- 
ernize the Federal Criminal Code. The passage of this statute will 
allow law enforcement to utilize well-established investigative tools 
against an increasingly sophisticated criminal element that traffics 
in stolen medical products without regard for public safety. 
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The companion bill in the Senate has 34 bipartisan cosponsors 
and was recently unanimously approved by the Senate Judiciary 
Committee. 

In contrast to stolen medical products, counterfeit medicines are 
deliberately and fraudulently produced and/or mislabeled in order 
to appear to be genuine. The counterfeiting occurs to both branded 
and generic products, and it represents a wide range of danger. 

In 2010, globally, there were 2,054 incidents of this nature, and 
often millions of dosage units were involved. 

The current penalties for counterfeiting do not reflect the serious 
danger posed to ordinary consumers. Federal counterfeiting laws do 
not distinguish between trafficking counterfeit medicines and coun- 
terfeit wallets, even though counterfeit medicines pose a signifi- 
cantly graver danger to the public health. 

The Counterfeit Drug Penalty Enhancement Act would increase 
penalties for trafficking of counterfeit drugs to a level similar to of- 
fenses such as those of narcotics trafficking. 

Thank you again for the opportunity to testify here today and for 
your attention to this very serious problem. And I look forward to 
some discussion and questions 

[The prepared statement of Mr. Kubic follows:] 
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Chairman Sensenbrenner, Ranking Member Scott, and members of the subcommittee, it is an honor to 
be asked to testify today about two important criminal law problems that have serious implications for 
consumer safety: large-scale pharmaceutical product theft and counterfeiting. 

My name is Tom Kubic, and I'm President and CEO of the Pharmaceutical Security Institute ("PSf ), a 
non-profit association dedicated to protecting the public health by ensuring the distribution of 
pharmaceuticals that are safe and effective. PSI is composed of the security directors from 26 
pharmaceutical manufacturers with business operations in more than 160 countries, and we share 
information on the counterfeiting of pharmaceuticals and initiate enforcement actions through the 
appropriate authorities. We have developed the PSI Anti-Counterfeiting Strategy and a unique, 
internationally recognized counterfeit medicines reporting system known as the Counterfeit Incident 
System. 

I've worked closely with INTERPOL in the development of international operations against counterfeiters 
lead by the Medical Product Counterfeiting and Pharmaceutical Crime Unit, as well as the World Health 
Organization's IMPACT Enforcement Working Group. I am a member of the scientific committee of the 
Paris-based International Institute against Counterfeit Medicines. For the past six years, I have been an 
advisor to the Permanent Forum on International Pharmaceutical Crime. Prior to joining PSI, I had a 30- 
year career in the U.S. Federal Bureau of Investigation (FBI), including serving as a Deputy Assistant 
Director. 

I'm here today on behalf of The Coalition for Patient Safety and Medicine Integrity, which is a group of 
pharmaceutical, medical device and medical products companies focused on patient safety. The 
Coalition's purpose is to protect patients from the risks posed by stolen and inappropriately handled 
medical products re-entering the legitimate supply chain, and its members include Abbott, Eli Lilly, 
GlaxoSmithKline, Johnson & Johnson, Novartis, Novo Nordisk, Sanofi, and PhRMA. The coalition's efforts 
are supported by PSI, the National Insurance Crime Bureau (NICB), the Healthcare Distribution 
Management Association (HDMA), the Biotechnology Industry Organization (BIO), and the National 
Community Pharmacists Association (NCPA). 
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I want to begin by commending Chairman Sensenbrenner and the other sponsors of the SAFE DOSES Act 
and Congressman Meehan, the sponsor of the Counterfeit Drug Penalty Enhancement Act, for your 
leadership in protecting patients. Both H.R. 4223 and H R. 3668 are important measures for addressing 
the illegal activity that puts unsafe medical products into the legitimate supply chain, and ultimately into 
the bodies of unsuspecting patients. 

Background on Medical Product Theft 

Large-scale medical product theft is a significant problem. By "large scale," I mean entire tractor-trailer 
loads and warehouses full of medical products. Thefts of this magnitude are conducted by sophisticated 
criminal organizations that are hijacking tractor-trailers at rest stops, breaking into warehouses and 
evading alarm systems, forging shipping documents, producing high-quality counterfeit labels with 
altered expiration dates and lot numbers, and otherwise thwarting the intense security measures used 
by the industry. Some criminal organizations employ sophisticated surveillance equipment and 
techniques in order to learn exactly when and where they can steal the particular shipments they want. 
Then they sell the stolen medical products back into legitimate channels. While the criminal 
organizations face little risk of being caught, the patients face a significant risk of injury from unsafe 
product. 

The risk to patient safety is illustrated by an incident that occurred in 2009. Early in that year, 129,000 
vials of insulin were stolen in North Carolina. A few months later (in June), the FDA received a report 
that some of the vials had been reintroduced into the supply chain when a diabetic patient reported to a 
medical center in Houston with an adverse reaction after using insulin from the stolen lot. The FDA 
issued a warning that the insulin had likely not been stored correctly and could still be in the market - at 
that time only 2% of the stolen product had been recovered. The compromised product was ultimately 
found in pharmacies in 17 states, with additional patients experiencing adverse reactions. An 
investigation linked the theft to an organized crime ring. Some arrests have been made in this case, but 
over 125,000 units are still unaccounted for. 

You might expect this problem to involve narcotics and other substances that could be sold on the 
street, but all kinds of pharmaceuticals, medical devices and specialty nutrition products are being 
stolen. High-value pharmaceuticals, including treatments for serious diseases, are frequent targets. 
Unfortunately, these high-value items are the very type of sensitive products that need the most careful 
handling and temperature control. Many medical products can become ineffective if stored at the 
wrong temperature, even for a brief time. 

H.R. 4223 - The SAFE DOSES Act 

The SAFE DOSES Act is bipartisan legislation that would modernize the federal criminal code. Passage of 
this statute will allow law enforcement to utilize well-established investigative tools against an 
increasingly sophisticated criminal element that traffic in stolen medical products without regard for 
public safety. I would note that the companion bill in the Senate has 34 bipartisan cosponsors and was 
recently unanimously approved by the Senate Judiciary Committee. 
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Background on Pharmaceutical Counterfeiting 

In contrast to stolen medical products, counterfeit medicines are deliberately and fraudulently produced 
and/or mislabeled in order to appear to be a genuine product. This counterfeiting occurs to both 
branded and generic products, and it presents a wide range of dangers. For example, counterfeit 
medicines have been found to contain less than or more than the required amount of active 
pharmaceutical ingredients (API) used in the authentic version or even contain the correct amount of 
API but have been manufactured in unsanitary, unsafe conditions. 

Genuine medicines can also be counterfeited. For example, cases have been discovered where genuine 
medicines have been placed in counterfeited packaging to extend the expiry date or to commit a fraud 
against various government programs. 

As with medical product theft, counterfeiting occurs on a broad scale. Globally, in 2010, there were 
2,054 incidents we've documented which involved 593 different pharmaceutical products. The number 
of products found in a single incident ranged from one drug to thirty-two different drugs. 
Pharmaceuticals in every therapeutic category are targeted by criminal organizations. Medicines in the 
genito-urinary, anti-infectives and central nervous system therapeutic categories contained the largest 
number of incidents. The metabolism therapeutic category led with the largest percentage increase at 
one hundred eighty-two percent (182%). Categories with the percentage increases also included 
oncologies (+20%) and cardiovascular (+5%). Just as with thefts, counterfeiting is occurring in large 
volumes. In 2010, for example, nearly half of the seizures made by law enforcement were confirmed as 
being of "commercial" size. 

H.R 3668 -- The Counterfeit Drug Penalty Enhancement Act 

It is already illegal, of course, to introduce counterfeit drugs into interstate commerce, but the penalties 
provided by current statutes do not reflect the serious danger the crime poses to ordinary consumers. 
Federal counterfeiting laws do not distinguish between trafficking counterfeit medicines and counterfeit 
wallets. While the manufacture and sale of counterfeit products are serious crimes in any context, 
counterfeit medicines pose a grave danger to public health that warrants a harsher punishment. 

Current penalties are simply not suited to deter this problem. The Counterfeit Drug Penalty 
Enhancement Act would increase penalties for the trafficking of counterfeit drugs to a level 
commensurate with similar offenses, such as those assessed for trafficking narcotics under the 
Controlled Substances Act. This commonsense legislation, sponsored by Senate Judiciary Committee 
Chairman Leahy in the Senate, was passed by the full Senate on March 6, 2012. 

What the industry is doing 

It is important for policymakers to know that the industry is taking aggressive measures to address these 
problems everywhere they can. Let me assure you that pharmaceutical, medical device and medical 
products companies are continually updating their already sophisticated security systems and practices. 
Many have instituted strict protocols for their truck drivers, including instructions on where they can 
stop for breaks. Some companies even provide escorts for their most sensitive shipments. Although 


3 



44 


these efforts are making it more difficult for the criminals to get what they want, only the genuine 
threat of significant criminal penalties can provide effective deterrence. 

Meanwhile, PSI has developed several innovative initiatives to combat counterfeiting worldwide, 
including: 

• The Counterfeit Incident System - a global system allowing law enforcement in different 
countries to link illegal manufacturing operation to suppliers to retail outlets. 

• A law enforcement awareness program reaching over 2,000 police officers, customs and drug 
regulators. 

• The SAFEDRUG Checklist: an 8-step guide to boost your knowledge of your medicine safety and 
tips on what to do if you suspect your medicine may be compromised. 

• The SafeMeds Blog: a timely discussion forum with experts on safe medicines. 

Summary 

Thank you again for the opportunity to testify here today, and for your attention to these very serious 
problems. The legislation pending before this Committee, if passed, will go a long way towards avoiding 
serious dangers to the public. I would be happy to answer any questions. 
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Mr. Sensenbrenner. Thank you very much. 

Mr. Johnson. 

TESTIMONY OF TRAVIS D. JOHNSON, VICE PRESIDENT-DIREC- 
TOR OF LEGISLATIVE AFFAIRS & POLICY, THE INTER- 
NATIONAL ANTICOUNTERFEITING COALITION 

Mr. Johnson. Chairman Sensenbrenner, Ranking Member Scott, 
Members of the Committee, thank you for the opportunity to ap- 
pear before you today. 

The issues that H.R. 4216, the “Foreign Counterfeit Prevention 
Act,” seek to address have been priority concerns for the IACC’s 
members for a number of years. I would like to thank Judge Poe 
and Representative Chabot for their recognition of these concerns 
and their sponsorship of this bill. 

Recent events, such as the discovery of counterfeit Avastin in the 
drug supply chain, and this week’s report published by GAO re- 
garding counterfeit military components, serve as a reminder of the 
threats posed by counterfeit goods, not only to businesses but to 
the general public and to the Nation’s security. 

Counterfeiting is a serious crime, and U.S. Customs and Border 
Protection remains our first line of defense against these crimes. 
For that reason, I would ask you for a second to step into a CBP 
officer’s shoes. 

Last year, over $2 trillion worth of goods were imported into the 
United States, passing through over 300 ports. Your job, in the 
simplest of terms, is to get legitimate goods to the consumer mar- 
ket as quickly as possible, while also assuring that illicit goods, in- 
cluding counterfeit products, are identified and interdicted before 
they make it to consumer shelves. From the time the shipment is 
presented for inspection, you have 5 days to make a decision: 
Should you let them into the country, exclude them, or do you need 
more time to investigate? 

Aside from all the other contraband that you have to deal with, 
you are also tasked with determining whether the goods in front 
of you violate one of the nearly 30,000 individual IP rights that are 
recorded with Customs. 

It is beyond unreasonable to expect CBP officers to gain and 
maintain the expertise necessary to quickly and accurately make 
those sorts of determinations. 

We know that is the case, because there is not a day that goes 
by without my member companies receiving calls from ports 
around the country requesting their assistance in determining 
whether certain goods are real or fake. Traditionally, when these 
goods came into a port, if the officer had any doubts about their 
legitimacy, his first call was to the rights-holder. 

Customs regulations authorize sharing of samples of suspect 
goods from the time that the goods are presented, well before an 
officer is required to make a decision as to whether or not the 
goods should be obtained for further investigation. 

Our members report an average turnaround time of 48 hours or 
less from the time that a sample or even a digital photograph of 
the goods is received, to respond to those CBP inquiries. 

Though that authority to seek assistance from rights-holders re- 
mains, beginning around 2007 to 2008, our members began report- 
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ing a reluctance on the part of CBP officers to provide those images 
and samples, or if they did provide them, to do so in such a highly 
redacted form that any relevant information, which might have 
been useful in making a determination of the authenticity, was ob- 
scured. 

CBP cites an April 2000 directive and the Trade Secrets Act as 
its justification for this policy shift. But unable to leverage the ex- 
pertise of rights-holders, we can expect significantly greater delays 
and significantly lower accuracy in CBP’s authentication of goods. 
Yet every day that a decision is delayed and every decision that is 
made incorrectly results in additional harm to legitimate manufac- 
turers, retailers, and consumers. In either circumstance, American 
businesses and consumers will continue to suffer until CBP’s policy 
is rectified. 

Customs’ approach to sharing information and collaborating with 
rights-holders is likewise frustrated in both the pre- and post-sei- 
zure context. Rights-holders who are injured by the importation of 
illegal circumvention devices due to what we believe was a simple 
legislative oversight. CBP has refused to this day to make disclo- 
sures to rights-holders, citing a lack of authority under Section 
1201 that was enacted by the DMCA. 

In 2004, this Judiciary Committee acknowledged this as a con- 
cern, noting in its report language for the Piracy Deterrence and 
Education Act, “The Committee believes this gap in disclosure 
serves only to protect those who import illegal devices. The Com- 
mittee recommends CBP close this loophole and provide informa- 
tion about illegal circumvention of devices to copyright owners.” 

Closing this gap was likewise the subject of legislation proposed 
later that year by DHS, which was never adopted. And nearly 8 
years later, the owners of intellectual property who were harmed 
by the importation of circumvention devices have no means of ob- 
taining information about the seizure of those goods. 

While CBP is actively seeking to leverage new technologies and 
tools to aid their efforts in detecting and deterring counterfeits, the 
expertise of rights-holders is a powerful tool that can and should 
be leveraged without delay. H.R. 4216 provides a simple and direct 
means of doing so by providing clear guidance to CBP regarding its 
authority to work with IP owners to achieve some of its most fun- 
damental goals. 

I thank you again, and I look forward to your questions. 

[The prepared statement of Mr. Johnson follows:] 
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Chairman Sensenbrenner, Ranking Member Scott, Members of the Subcommittee: 

Thank you for the opportunity to appear before you today to discuss these issues of great 
concern to the members of the International AntiCounterfeiting Coalition, and to 
intellectual property owners, generally. 

With a membership composed of over 200 corporations, trade associations, and 
professional firms, and founded over 30 years ago, the IACC is one of the world's oldest 
and largest organizations representing exclusively the interests of companies concerned 
with trademark counterfeiting and the related theft of intellectual property. The 
members of the IACC represent a broad cross-section of industries, and include many of 
the world’s best known companies in the apparel, automotive, consumer goods, 
entertainment, pharmaceutical, and other product sectors. The IACC is committed to 
working with government and industry partners in the United States and abroad to 
strengthen IP protection by encouraging improvements in the law and the allocation of 
greater political priority and resources, as well as by raising awareness regarding the 
range of harms caused by IP violations. 

Since 2005 , 1 have served as the Coalition's principal advisor on legislative and policy 
matters. For the past six years, I’ve worked closely with the Coalition’s members on a 
variety of initiatives, primarily focused in the areas of intellectual property protection, 
and related international trade issues. And for nearly as long, the issues before the 
Committee today, have been priority concerns for the IACC’s membership at-large. 

I’d like to thank Congressman Poe and Congressman Chabot for their recognition of 
these concerns, and their sponsorship of H.R. 4216, the Foreign Counterfeit Prevention 
Act. 


Overview 

As the Committee is no doubt aware, counterfeiting has become an enormous problem 
for American manufacturers, to the tune of billions of dollars each year. In recognition 
of the harm caused by this illicit traffic, Congress has enacted numerous laws 
prohibiting the trafficking of counterfeit goods, and other goods which violate the rights 
of intellectual property owners. Today, most of these goods are produced overseas, then 
imported into the United States via cargo container, or as is the case more frequently in 
recent years, by international mail and express delivery services. As a result, U.S. 
Customs and Border Protection is rightfully viewed as our first line of defense against 
counterfeit goods. 

With an estimated $2 trillion in imports entering the United States each year through 
over 300 ports of entry, this is no small task, and CBP should be lauded for the work it 
has done, and continues to do, in interdicting counterfeit goods. In Fiscal Year 2011, 
CBP effected nearly 25,000 seizures, valued at nearly $180 million, on the basis of 
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intellectual property violations . 1 But while those numbers are impressive, we also know 
that they account for only a small percentage of the overall volume of counterfeits 
entering the country. Counterfeit goods of all types remain widely-available, and more 
can and must be done to keep such products out of the consumer marketplace. 

CBP's trade mission is two-fold though; they’re tasked not only with stopping the flow of 
illegitimate trade - whether counterfeits, unsafe products, narcotics, weapons and the 
like - but also with ensuring that legitimate goods enter the market in a timely fashion, 
and without unnecessary delays. Customs' missions of trade facilitation and IP 
enforcement however need not be at odds with one another. And until relatively 
recently, collaboration between CBP and their counterparts in the private sector 
contributed to the accomplishment of both missions. For the past several years 
however, this cooperative effort between the public and private sectors has suffered, the 
result of what many rights-holders view as an overly-formalistic, and indeed incorrect, 
interpretation of federal statutes and regulations by Customs. 

The legislation introduced by Representatives Poe and Chabot provides a commonsense 
approach to restoring the collaborative relationship that previously existed between 
rights-holders and Customs, by clarifying the authority of CBP personnel to seek, and to 
receive assistance from experts in the private sector. 


Traditional Model of Collaborative Border Enforcement 

“Public-Private Partnership” is a phrase that’s often heard in discussions regarding 
intellectual property enforcement, and it’s appropriate for a number of reasons. 

Whether that enforcement is taking place at, within, or beyond the borders of the United 
States, the anti-counterfeiting and anti-piracy efforts undertaken by law enforcement 
agencies or by individual trademark and copyright owners often overlap and intersect; 
and rights-holders and law enforcement have a long history collaboration in seeking to 
address these offenses which are both civil and criminal in nature. This cooperation is 
an essential component of an effective IPR enforcement regime, particularly in light of 
the increasing sophistication of counterfeiting operations, and the growing array of 
countermeasures that intellectual property owners have adopted to ensure the safety 
and security of their distribution chains. 

Traditionally, one of the most frequent venues for this sort of cooperation involved a 
request from Customs personnel in determining the authenticity of a shipment of goods 
presented for inspection at a port, and intended for distribution within the U.S. market. 
This practice acknowledged a simple fact: the most qualified individuals to make an 
efficient and accurate determination of whether certain goods were real or fake were the 
intellectual property owners themselves. 


1 See, Intellectual Property Rights - Fiscal Year 2011 Seizure Statistics. Prepared by CBP Office of 
International Trade. Available at: 

http://www.cbD.g o v/l inkh 3 ncller/ cEov/trade /priori tv trade/ipr/ipr c ommun ications/s eizu re/ipr seizures fv2Ql l. 
ctt/ipr yeizure^fytpiLjodf 
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Historically, the identification of, and enforcement against, suspected counterfeit 
shipments entering the country generally followed the process described herein. Upon 
their arrival at a port of entry, imported goods are presented to US Customs and Border 
Protection for examination and inspection. Customs regulations authorized officers, “At 
any time following presentation of the merchandise for Customs examination ... to 
provide a sample of the suspect merchandise to the owner of the trademark or trade 
name for examination or testing to assist in determining whether the article imported 
bears an infringing trademark or trade name.” 2 On the basis of that authority, if a CBP 
officer had questions regarding the authenticity of those goods, they would routinely 
query their Recordation Database, find the designated contact for the trademark owner, 
and provide them with a sample or digital image of the goods. The incorporation of a 
variety of overt anti-counterfeiting markings on most of our members’ products and 
packaging generally made authentication by the mark-owners’ in-house experts 
relatively easy with the images or samples provided; and our members report an average 
turnaround time of 48 hours or less, from the time that image or sample is received, to 
respond to CBP’s inquiry. During this same period, CBP was permitted to provide the 
trademark owner with a variety of information related to the shipment, including the 
date of the importation, the port of entry, the quantity involved, a description of the 
merchandise, and the country of origin of the merchandised 

Cognizant of the harm involved in unnecessarily delaying imports bound for the U.S. 
market, Federal Regulations have required (both in the past, and currently,) prompt 
action by CBP in making determinations about shipments’ suitability for entry. Within 
five days of the goods’ presentation for examination, pursuant to 19 CFR 133.25, CBP is 
required to either permit their entry, or protide notice to the importer that the goods 
are being detained for a suspected intellectual property violation. If the officer chooses 
to detain the goods, such investigation, absent a showing of good cause, is to be 
concluded within 30 days of the goods' presentation for inspection. Following the 
issuance of a notice of detention, the importer is permitted to present evidence that the 
importation of the goods is, in fact, not prohibited or can be remedied by action prior to 
the release of the goods .4 During this period of detention, the trademark owner whose 
rights are implicated, can likewise provide evidence to demonstrate that the importation 
of the goods in question would constitute an IP violation, and that CBP should therefore 
seize the shipment. 

At the conclusion of its investigation, CBP would either release the goods into the 
country (if the evidence available was insufficient to establish an IP violation), or seize 
the goods (if the evidence was sufficient to establish a violation). Following a seizure of 
articles bearing a counterfeit mark, CBP was required to provide to the owner of the 


2 19 CFR 133.25(c) . Similar authority, with respect to imports violating copyrights is set forth in 19 CFR 
133 . 43 . 

3 19 CFR 133.25(b). Disclosure of that same information to the trademark owner is not permissible, but 
required, by the regulation within 30 days of the issuance of a notice of detention. 

i See, 19 CFR 133.25(a), 133.22(c), 133.23(d). 
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mark both the information for which disclosure was required following detention of the 
goods, as well as the name and address of the manufacturer, the exporter, and the 
importers 

The efficiency with which CBP can conclusively determine the authenticity of the goods 
which have been presented for inspection has a direct correlation to the speed in which 
legitimate goods will reach consumers; any delay in making those determinations 
increases the costs to both manufacturers and consumers. Likewise, the accuracy of the 
determinations made carry similar consequences. The unnecessary detention or seizure 
of legitimate goods mistakenly believed to be counterfeit, or the entry into the market of 
counterfeit goods mistakenly believed to be legitimate exposes manufacturers and 
consumers to additional harms. 

The volume of imports, both legitimate and illegitimate, coupled with the thousands 
upon thousands of registered trademarks found on those goods, and the increasing 
sophistication of counterfeiters' in their creation of convincing-looking fakes, presents a 
unique problem to CBP officers in the field. How can any individual, or team of 
individuals, develop and maintain the necessary expertise required to quickly and 
accurately determine whether such a broad range of goods are, or aren’t, genuine? The 
simple answer is that they can’t. The recognition of that fact underscored the traditional 
cooperation between Customs officers and private-sector rights-holders. 


Current Model of Border Enforcement 

Regrettably, several years ago, U.S. Customs and Border Protection (“CBP”) announced 
a shift in policy that has served only to frustrate the sort of collaboration that was once 
the norm. The agency advised its personnel that, even when made for the limited 
purpose of determining whether goods intended for import were authentic or 
counterfeit, the disclosure of certain information regarding that shipment was 
impermissible. The rationale offered by CBP is that such disclosures would constitute a 
violation of 18 U.S.C. 1905 (“the Trade Secrets Act”), and Customs Regulations 
concerning the procedures for providing information and samples related to suspected 
IP violations. Though CBP points to the issuance of Customs Directive 2310-008A 6 
(hereafter, “the Directive”), dated April 7, 2000, as the date of the formal change in 
policy, IACC members did not report any actual change in practice during their 
interactions with CBP officers until several years later. By 2007 - 2008 however, we 
began to hear more frequently from rights-holders regarding the reluctance of CBP 
officers to share information with them regarding shipments of suspected counterfeits. 

The Directive includes language in Section 5.2.3, which requires Customs officers to 
“remove or obliterate any information indicating the name and/or address of the 
manufacturer, exporter, and/or importer, including all bar codes or other identifying 


5 19 CFR 133.21(c). 

6 See, U.S. Customs & Border Protection - Customs Directive 2310-008A. 


5 



52 


marks,” prior to the release of any sample to a trademark holder. The basis for the 
Directive appears to be tied to an overly-formalistic reading of the relevant regulatory 
code sections related to the sharing of information regarding, and samples of, the 
suspect shipment. The apparent conflict, as seen by CBP, is between CBP’s officers’ 
authority to seek assistance by providing a physical sample (or a digital image of those 
goods) to a trademark owner from the date the goods are presented for inspection?, and 
the timing authorized for the disclosure of other information related to the shipment . 8 
CBP has stated that if various markings, distribution codes or the like might reveal to 
the trademark owner any information that would otherwise only be made available after 
a determination that the goods should be seized, any such markings must be removed or 
redacted before providing the samples to the rights-holder. It is worth noting however, 
that no such language mandating the removal or redaction of information is included in 
the relevant regulatory code sections .? 1 Contrary to CBP’s position, Customs regulations 
provide no basis whatsoever for the proposition that samples of the suspect goods 
should be provided to the rights-holder in any condition other than that in which they 
were presented for inspection. 

CBP argues, by extension, that because it believes it has no specific authorization to 
reveal that information relating to the identity of the manufacturer, exporter, or 
importer, pre-seizure - and on the assumption that bar codes, or other information 
included on the product or packaging would reveal that information to the trademark 
owners - that providing unredacted samples or images of the goods would constitute a 
violation of the Trade Secrets Act. That statute prohibits the disclosure by a federal 
employee of confidential information to a third party which is not otherwise authorized 
by law. Violations of the statute are punishable by no more than one year 
imprisonment, and removal from office or employment.’® 

Though CBP’s concern for the welfare of its employees is understandable, it is likewise 
clear that the conduct in question - the provision of samples to rights-holders by CBP 
officers, for the limited purpose of seeking assistance in fulfilling its IP enforcement 
mission -is not the sort of conduct that Congress intended to criminalize by its 
enactment of the Trade Secrets Act. Furthermore, such conduct should not be 
precluded by the Act, because the bar codes and other such information included on the 
products and packaging in question are not “trade secrets”. Were the goods to be 
released into the U.S., those same codes will be plainly visible to the trademark owner, 
and to any consumer who finds the product on a store shelf. The markings themselves 
are in no way secret or confidential; the only arguable secret inherent in the markings is 


? See 19 CFR 133.25(c). 

8 Compare 19 CFR 133.25(b) , permitting the disclosure, from the time of presentation, of the date of 
importation, the port of entry, a description of the merchandise, the quantity involved, and the country of 
origin of the merchandise; and 19 CFR 133.21(c), authorizing the disclosure of the above information, as 
well as the identity of the manufacturer, exporter, and importer, subsequent to a seizure. 


s> Compare. Customs Directive 2310-008A, 19 CFR 133.21 and 19 CFR 133.25. 
10 See, 18 U.S.C. 1905. 
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the information encoded by the markings. But even if that assertion is accepted, the 
disclosure of an unredacted sample or image to the trademark owner would not run 
afoul of the Act. If the suspect goods in question were, in fact, legitimate goods, then the 
codes and information in question were applied by, and owned by the rights-holder to 
whom they would be disclosed; and the Trade Secrets Act does not prohibit the 
disclosure of a trade secret to its owner. If the goods were counterfeit however, any such 
codes included on the goods will be indecipherable by the trademark owner; they will 
not reveal any information regarding the identity of the manufacturer, exporter, or 
importer, but simply reveal the fact that the goods are not genuine. 

Though drafted exceptionally broadly 11 , courts and federal agencies have generally 
construed the Trade Secrets Act narrowly. 12 CBP’s adopted policies though take a very 
expansive view of the range of conduct that is prohibited by the Act. Not surprisingly, 
following the implementation of Directive 2310-008A, , the samples provided to rights- 
holders by CBP officers seeking assistance in determining whether shipments presented 
for inspection were authentic or counterfeit were often so heavily redacted that they 
were rendered entirely useless for that purpose. This result was perhaps inevitable 
given the potential consequences facing an officer who even inadvertently ran afoul of 
the Trade Secrets Act. 

In addition, following the communication of the Directive to port personnel, LACC 
members began reporting not only the redaction of information from samples provided, 
but in many cases, a significant decrease in the overall number of requests for assistance 
with such determinations, received from CBP personnel. Presumably, that decrease is 
the result of the desire of CBP officers to avoid improperly sharing information 
regarding a shipment, an understandable frustration at the frequent inability of rights- 
holders to provide requested assistance in verifying goods’ authenticity on the basis of 
highly-redacted samples, or both. 

Regardless of the reasons however, the logical conclusion is that in the absence of robust 
cooperation between rights-holders and law enforcement, a significantly greater volume 
of counterfeit goods will continue to reach the U.S. consumer market, and the harm 
inflicted upon legitimate businesses and consumers will continue to grow. CBP’s 
interpretation of the statute serves no legitimate interest in protecting confidential 
information, but rather frustrates the agencies’ own efforts to interdict counterfeit goods 
entering the United States. 


11 One court has stated that the Act, '‘had a bizarre effect of criminalizing and imposing prison terms for 
almost every communication by government employees of information they obtain in the scope of 
employment.” See United States v. Wallington, 889 F. 2d 573, 576 (5 th Cir. 1989). 

12 See, e.g., “Business Confidentiality After Chrysler.” United States Department of Justice, FOTA Update, 
Vol. 1, No. 2 (1980), describing the policy of the Department of Justice's Criminal Division to not 
prosecute government employees for violations of 18 U.S.C. 1905, if the employee was acting in good faith 
to comply with a request made pursuant to the Freedom of Information Act. 
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Recent Developments 

For several years, rights-holders have urged U.S. Customs & Border Protection to 
reconsider their position concerning the scope of the Trade Secrets Act, and its 
implications for working cooperatively with rights-holders to combat the importation of 
counterfeit goods into the United States. CBP has consistently maintained that its 
hands are tied by the constraints placed upon it by the Trade Secrets Act, that its 
regulations and directives correctly apply those constraints to the official actions 
undertaken by CBP personnel. In short, CBP has made clear that absent a change to 
federal law - and more directly, to the Trade Secrets Act - it has no intention of altering 
its existing policies with regard to making available samples or images of goods 
suspected of violating intellectual property rights. 

Late last year, Congress sought to address these very issues with its enactment of 
provisions pursuant in the National Defense Authorization Act, authorizing the 
Secretary of the Treasury to “share information appearing on, and unredacted samples 
of, products and their packaging and labels, or photographs of such products, 
packaging, and labels, with the rightholders of the trademarks suspected of being copied 
or simulated for purposes of determining whether the products are prohibited from 
importation pursuant to such section,” in cases where CBP suspects the goods of being 
imported in violation of trademark law. « Since the enactment of that law however, CBP 
continues to refuse to provide such information and unredacted samples, purportedly 
due to conflicts between that law and existing regulations. Furthermore, because the 
Defense Authorization provisions are scheduled to sunset upon the enactment of 
forthcoming Customs Reauthorization legislation, Congressional action is necessary to 
ensure that CBP will not revert to its current policy in the future. 

H.R. 4216, the Foreign Counterfeit Prevention Act, provides an unequivocal mandate to 
allow CBP officers to resume the sort of cooperation with rights-holders that was long 
the norm in anti-counterfeiting efforts. It clarifies that CBP’s current interpretation and 
application of the Trade Secrets Act is not in line with the Congressional intent of that 
statute. H.R. 4216 also provides a permanent, and more complete resolution to the 
problem, clarifying that CBP has the authority to share information, not only in cases 
involving trademark rights, but also those implicating copyrights, or involving the illegal 
importation of circumvention devices (the latter of which is discussed in more detail 
below). And perhaps most of all, it restores a measure of commonsense in our efforts to 
combat the threats posed to American businesses and consumers by the trafficking of 
counterfeit goods. 

Information-Sharing With Regard to Circumvention Devices 

In addition to addressing the above issues related to the illegal importation of 
counterfeit and pirated products into the United States, H.R. 4216 likewise seeks to 


'3 See, National Defense Authorization Act for Fiscal Year 2012, Public Law No: 112-81. at Section 818(g). 
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remedy another purported defect in the statutory authority governing CBP’s ability to 
share information with some rights-holders. Title 17, Section 1201 of the U.S. Code 
prohibits the importation of any device that “is primarily designed or produced for the 
purpose of circumventing a technological measure that effectively controls access to a 
work,” that “has only limited commercially significant purpose or use other than to 
circumvent a technological measure that effectively controls access to a work,” or “is 
marketed by that person or another acting in concert with that person with that person’s 
knowledge for use in circumventing a technological measure that effectively controls 
access to a work,” protected under the Copyright Act. Technological protection 
measures have been used widely, and for many years, by producers of a variety of 
copyrighted goods, perhaps most notably within the entertainment software sector; 
these TPM's serve as a sort of digital lock, preventing unauthorized access to the work. 
Circumvention devices, in turn, act much like a digital lock-pick, permitting an 
individual in possession of an unlicensed, or unauthorized pirated copy of the work to 
bypass the TPM. The law in this regard is clear, and to their credit, CBP actively 
enforces these provisions, seizing large numbers of illegal circumvention devices each 
year. 

As noted above, under current federal law, following the seizure of goods intended for 
importation into the United States for a violation of a copyright or trademark violation, 
CBP is required to disclose to the owner of the intellectual property right (that was the 
basis for the seizure), a range of information related to the seizure.^ The rights-holder 
is provided several data points including, among others, the date of importation, the 
port at which the goods were seized, a description of the goods and the quantity seized, 
as well as information related to the manufacturer, exporter, and importer of the goods. 
This information has proven invaluable to rights-holders in working with foreign law 
enforcement and customs officials in the country where the goods originated, in their 
efforts to cut off the source of the illicit goods. The intelligence gained from these 
disclosures may also provide insights into the distribution channels used by 
counterfeiters, which in turn can assist the rights-holder in improving their brand 
protection efforts, and to help law enforcement here in the U.S. to better target their 
own efforts. 

However, presumably due to a simple legislative oversight, when Congress enacted 
Section 1201; it failed to include provisions allowing for a comparable disclosure of data 
to those parties harmed by the importation of circumvention devices. CBP has indicated 
that absent the explicit statutory authority to do so, it is prohibited from sharing the 
same data that are provided to other IP owners whose rights are implicated by a seizure. 
The entertainment software industry is disproportionately harmed by this current 


u See 19 CFR 133.21(c) and 19 CFR 133.42(d). 
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policy, a consequence of the method of distribution of pirated versions of their products. 
Though the industry has seen a pronounced shift towards the online piracy of their 
goods, entertainment software downloaded from the internet is generally unusable 
unless the end-user is able to obtain an illegal circumvention device in order to bypass 
the software’s built-in technological protection measures. The inability of rights-holders 
to obtain information related to CBP’s seizures of these devices prevents those injured 
parties from engaging in the sort of follow-up investigation and enforcement efforts that 
are readily available to other trademark and copyright owners. 

As with the case of pre-seizure disclosure in the context of suspected counterfeits, CBP's 
current policy with regard to post-seizure sharing of information related to the illegal 
importation of circumvention devices serves only to hinder the effective provision of 
assistance by rights-holders. Such disclosures, which H.R. 4216 seeks to grant CBP 
explicit authority to make, would allow those parties to address the source of the 
problems overseas, rather than simply relying on CBP and other law enforcement 
agencies in the U.S. to take action here, on a piecemeal basis. Accordingly, we fully 
support this Congressional action to empower Customs and rights-holders to effectively 
collaborate with one another in addressing this threat to American innovation. 


Conclusion 

Over the past few decades, counterfeiting and piracy have become significant problems 
for American manufacturers and innovators, and they continue to threaten the vitality 
of the U.S. economy, and the health and safety of American citizens. The threats posed 
by intellectual property theft are too great for government or industry to solve on their 
own; they require the concerted, coordinated action of both. And while we continue to 
seek newer and more creative ways to address these problems, we also must not 
discount those tools that have worked well in the past. The International 
AntiCounterfeiting Coalition fully supports the Foreign Counterfeit Prevention Act, and 
we look forward to working with the Committee to advance this important legislation. 
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Mr. Sensenbrenner. Thank you. 
Mr. Sandler. 

I don’t think your mike is on. 

Mr. Sandler. I apologize. 

Mr. Sensenbrenner. Much better. 
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TESTIMONY OF GILBERT LEE SANDLER, MEMBER, 
SANDLER, TRAVIS, & ROSENBERG, P.A. 

Mr. Sandler. Mr. Chairman, thank you, and Ranking Member, 
thank you very much for allowing us to testify here today. 

I am here on behalf of the American Free Trade Association. We 
are very committed to facilitation of trade, to competitive pricing 
and distribution of brand-name products. And we are very much 
opposed to the introduction of counterfeit goods into the United 
States, and are prepared to assist in every way to try and make 
the Customs and Border Protection more effective at the borders. 

The legislation, however, H.R. 4216, as drafted, is legislation 
which we would oppose, because it lacks any of the safeguards we 
think are important to preserve legitimate parallel market trade. 
And we think that that can be accomplished through amendment 
of this bill in ways that would allow law enforcement to proceed 
very, very effectively. 

Before going into that, the first thing to do, though, is to put into 
perspective what this bill actually does. It does not attack the real 
problem, which was described very eloquently by Mr. Johnson. The 
explosion of imports into the United States, the numbers that have 
come up because of the small express shipments and mail ship- 
ments that come in, have meant that in the last years, CBP is seiz- 
ing more shipments than ever but of lower value, because they 
have so many shipments to police. 

They have a huge haystack to go through, and they are working 
hard with the trade. And we are participating with them to try to 
find ways that they can better target the suspect shipments to de- 
termine whether or not they have counterfeit goods in them. 

This legislation doesn’t deal with that issue at all. This legisla- 
tion deals with the needles and the straws that have already been 
identified as suspect by CBP. It talks about how to deal with those 
small numbers as opposed to the large volume that they have to 
deal with at the ports. 

It does not address that real problem. And it does it in the con- 
text in which they already have authority to provide redacted sam- 
ples to rights -holders prior to seizure, and they do so regularly. 

The last report by CBP said that in the current environment, 
working cooperatively with intellectual property owners, their sei- 
zures of fragrance products and colognes last year increased 470 
percent, that they are able to be very effective and much more ef- 
fective by working in partnership in ways that do not jeopardize 
confidential information that appears on these samples. 

Make no mistake about it that the samples that would be pro- 
vided in an unredacted or coded condition would reveal highly com- 
mercially sensitive information. And we don’t rest our arguments 
upon some arcane interpretation of the Trade Secrets Act. What we 
are concerned about is that we have had four companies — Macy’s, 
Costco, Kmart, and Quality King — have all had to go to the Su- 
preme Court to affirm the legitimacy of the parallel market. 

Since 1983, I have regularly been in court, fighting to keep con- 
fidential information about sources of supply of the parallel mar- 
ket, and we have been very successful in that for over 27 years. 

There are codes placed on these products, which are tracking 
codes, which are used by those who would like to eliminate parallel 
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market competition in their brand-name genuine products, and 
that could be used under this legislation to impede that trade. 

We would encourage the Committee to take a hard look at oppor- 
tunities to mold this into something which is an effective 
anticounterfeiting tool, while at the same time balancing the inter- 
ests of legitimate trade. And we have proposed many examples of 
things that might be done: limit disclosures to where there is a 
demonstrated need; determine whether or not redacted or 
unredacted samples would be sufficient; educate CBP to be more 
effective; use third parties to test and to prove whether or not 
goods are genuine; allow importers a short time in that 30-day win- 
dow, which Customs has, in which to assure that the goods are 
genuine; limit this to recorded marks and copyrights, and to pirat- 
ical and not infringing; and have a real undertaking by the rights- 
holders that would commit them to not use this for anti-competi- 
tive purposes when the products turn out to be genuine. 

We look forward to working with the Committee and its Mem- 
bers to try and bring this to a better solution to a very real prob- 
lem. 

[The prepared statement of Mr. Sandler follows:] 
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Background 

This statement is offered on behalf of the American Free Trade Association (“AFT A”). 
AFTA is a not-for-profit trade association of independent American importers, distributors, 
retailers and wholesalers, dedicated to preservation of the wholesale and discount marketplace to 
assure competitive pricing and distribution of genuine and legitimate products for the benefit of 
all American consumers. 

AFTA has been an active advocate of parallel market interests and opponent of 
counterfeit goods for over twenty -five years. It has appeared as amicus curiae in the two leading 
Supreme court cases affirming the legality of parallel market trade under the federal trademark, 
customs and copyright acts (Kmart Corfu r. Cartier, Inc., 486 U S. 281 (1988), and Quality King 
Distributors v. L'Anza Research International, Inc. 523 US 135 (1998)), participant in 
numerous lower court decisions and has testified and worked with this and other Congressional 
Committees and federal agencies on parallel market and anti-counterfeiting laws, regulations, 
policies and procedures. 

I am Gilbert Lee Sandler, an attorney admitted to practice in Florida and New York, and 
also a licensed customhouse broker. I am a founding member of the law firm Sandler, Travis & 
Rosenberg, P.A., and a principal of its affiliated consulting company Sandler Travis Trade 
Advisory Services. I have served as General Counsel to AFTA for over twenty-five years, and 
have practiced in the area of international trade for over forty years, first serving as a Department 
of Justice trial attorney defending decisions of the Customs Service. Since 1975 I have been in 
private practice representing importers and exporters on a broad range of regulatory issues 
affecting imports and exports, including enforcement of intellectual property laws at our nation’s 
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borders. 

Summary of Position 

On behalf the American Free Trade Association (“AFTA”), we respectfully request that 
any legislation providing for the early release of coded samples to rights holder adopt procedures 
to safeguard against unnecessary release and harmful abuse of commercially sensitive 
information that CBP will be providing to intellectual property owners. For convenience of 
reference, we have attached a short 2-page summary of talking points prepared by our 
Association at the time it first reviewed HR 4216 . 

Our members and supporters strongly support efforts by the Congress and the 
Administration to give more effective tools to CBP to identify and stop the importation of 
counterfeit goods into the United States. However, we also strongly support facilitation of 
lawful importations of branded products, including those traded on the lawful parallel or “gray” 
market. 

The proposed legislation would provide a small tool helpful in limited circumstances for 
certain types of products, but would also create a far-reaching and significant risk that CBP will 
be providing highly sensitive commercial information to competitors of parallel market 
importers and that information could be used to damage, disrupt or destroy legitimate and lawful 
trade in genuine brand name products. 

• The vast majority of branded products can be determined by CBP or the rights holder 
to be genuine or counterfeit without access to the “tracking” codes on product labels 
and packaging. The Bill includes no provisions to eliminate such unnecessary 
disclosures, nor does it direct CBP to do so. 
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• Those rights holders who seek to control distribution and pricing beyond their rights 
under U S. law, can use the disclosed information to impose such anti-competitive 
controls through their market and commercial power, if not through litigation, 
regulation and legislation. The Bill includes no provisions or direction to CBP to 
avoid such abuses. 

• The sensitive nature of the disclosures is a problem which has been identified by CBP 
and the President’s Intellectual Property Enforcement Coordinator and one which can 
be addressed by statute or implementing Customs regulations permitting importers of 
detained goods to demonstrate their legitimacy. 

Accordingly, we submit this testimony to describe the problem and to suggest solutions 
which will allow CBP to focus more vigorously on anti-counterfeiting efforts while diminishing 
or eliminating unintended damage to lawful importers and importations. We urge the Committee 
to examine those issues and adopt amendments which will eliminate and alleviate those 
problems. 

General Discussion 

We have characterized the coded or unredacted sample disclosure authorized under HR 
4216 as a small and limited tool for CBP because it serves only to speed the decision-making on 
the relatively small number of situations in which CBP has already detained imported goods and 
singled them out as suspicious from among the vast volume of shipments arriving daily at more 
than 300 U.S. seaports, airports, express consignment centers and postal facilities. This tool will 
not stop the counterfeit goods from eluding CBP detection and entering into the U.S., because it 
addresses only those goods CBP has already detained as suspicious. 
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The bigger and more perplexing challenge for CBP and the Congress is how to "reduce 
the haystack” which CBP must search to find counterfeit goods, so that its suspicions are more 
efficiently and effectively directed at the straws and needles in that huge haystack that are not 
genuine. The magnitude of the targeting problem has increased, as counterfeits reportedly have 
moved from large traditional shipments to the smaller, more numerous shipments arriving by 
international mail and express courier: CBP reports that in FY2011 the number of seizures 
increased 24% over the preceding year, but that the value of the goods seized decreased by 5% 
because of the larger volume of low value shipments arriving by mail and courier. 

This targeting problem has been highlighted and tabled by CBP in the Intellectual 
Property Subcommittee of the statutory advisory committee on CBP Commercial Operations 
(COAC) which 1 serve on along with many rights holders, importers and government officials. 
CBP has acknowledged that its detentions often are directed at genuine goods imported by 
authorized licensees and lawful parallel market importers. Thus, COAC reported at its public 
meeting last month that it is exploring “haystack reduction” procedures such as (1) verification 
of trusted importers who are authorized licensees and legitimate parallel market importers, (2) 
identification of secure authentic distribution chain management systems and (3) adoption or 
support of enhanced technology such as “secure serialization” of branded products. These are 
initiatives which we encourage both the Administration and the Congress to consider, as they 
more directly and comprehensively address the need for more effective, efficient and targeted 
anti-counterfeiting efforts at our borders without jeopardizing confidential business information. 

The Problems with HR 4216. There are at least four concerns which should be 
addressed if CBP is to be authorized to make early disclosure of coded or unredacted samples to 
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rights holders: (i) it should not provide trademark owners with information usable to disrupt 
lawful parallel market trade; (ii) it should permit importers an opportunity to address questions 
about their importations before it shares information outside the government, (iii) it should avoid 
unnecessary disclosures which would otherwise constitute violations of the Trade Secrets Act, 
and (iv) it should be limited in scope to suspected “piratical” and “counterfeit” goods, rather than 
extended to goods suspected or even found to “infringe” copyrights.. 

Release of Coded or Unredacted Sample Releases Commercially Damaging 
information. While United States law and economic policy hold parallel market trade to be 
law’ful and desirable, there are many trademark owners who are dedicated to the elimination of 
parallel market trade through legislative, regulatory, judicial and commercial practices. 

The list of trademark owners who have taken such action is extensive and well known 
from reported court cases and ITC proceedings, including Coty, Davidoff, Montblanc, Parfums 
Givenchy, Omega, Sebastian, Paul Mitchell, Original Appalachian Artworks, Nestle, et.al. The 
list of retailers who sell brand name products traded in the parallel market is also long and well- 
known from public records, including CVS pharmacy, Costco, WaPMart, Filenes Basement and 
K-Mart, et.al. 

There is no doubt that there is commercially sensitive supply chain and transactional 
information coded onto products, packaging and labels which could be used by anti-parallel 
market trademark owners to disrupt or destroy competitive distribution of their products. We 
have often provided CBP officials, members of Congress and the trade in general, examples of 
tracking codes placed on brand-name products or their packaging (in addition to the batch codes 
used for quality control and recall purposes) and used to identify downstream distribution of 
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products. The codes are often invisible to the consumer and are generally not decipherable by 
them. The distribution information sought concerns the sales beyond the first sale limitation on 
distribution rights under U.S. copyright, trademark and patent law. 

The importance of information to rights holders who would eliminate parallel market 
trade cannot be underestimated. My career in handling parallel market cases actually began with 
a court case in which the rights holder’s objective was to identify the importers of its goods on 
the parallel market, and continues twenty -five years later with cases in which the rights holder is 
more focused on identifying suppliers of its products on the parallel market than in obtaining 
relief against the defendant. In 1983, Parfums Stern sued Customs and 100 unknown John Doe 
importers, seeking a Court order directing Customs to disclose the names of companies 
importing their branded perfume products. In 201 1, Coty sued a small company that removed 
tracking codes from imported products, largely to obtain discovery of their list of customers 
dealing in unauthorized Coty products. 

There is also no doubt that unless directed otherwise, CBP officers at ports of entry may 
routinely provide this sensitive information to trademark owners whenever they are inspecting 
goods arriving from an '‘unauthorized shipper" or imported by an “unauthorized importer” since 
unauthorized importers are likely to be regarded as “high risk” by CBP officers reviewing the 
recordation records. CBP has no system to validate lawful parallel market importers. 

There Is No Reason or Need to Exempt Detained, Suspicious Importations from the 
Well-established Practice of CBP to Provide Importers with an Opportunity to Protect 
their Interests. CBP has a long history of working directly with importers to validate their 
compliance and cure any issues in advance of taking action, both at the direction of Congress and 
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based on its own approach to enforcement and facilitation of lawful trade at our nation’s ports.. 
Seizures are preceded by notices of detention as required statute (19 USC 1499(c) and 1595a), 
civil penalties are preceded by pre-penalty notice as required by statute (19 USC 1592(b)), 
liquidation decisions to increase duty, tax and fee assessments are preceded by requests for 
information and notices of proposed actions by regulation (19 CFR 152.2). The statutory 
concept that importers must exercise “reasonable care” in their importations, and that CBP must 
provide information needed to exercise that care, is a “shared responsibility” with CBP referred 
to as “informed compliance”. It contemplates that there will be a meaningful sharing of 
information between CBP and the importer to avoid and resolve issues. Customs Modernization 
and Informed Compliance Act (Pub. L. 103-182). There is no reason for CBP to routinely by- 
pass the importer to consult with a potential competitor of the importer based upon a suspicion 
that the detained goods are piratical or counterfeit. 

Potential Disclosure of information Protected by 18 USC § 1905 The Administration 
has recognized that providing samples will often reveal information protected by the Trade 
Secrets Act: CBP routinely removes or “redacts” sensitive information from suspicious articles 
and packaging before providing samples to IPR owners; the IPEC’s 2010 Strategic Plan on 
Intellectual Property Enforcement specifically stated (at page 8) that while anti-counterfeiting 
efforts would be enhanced by sharing samples with IPR owners, nonetheless “The U S. 
Government will ensure that appropriate safeguards are implemented to protect personally 
identifiable information, including compliance with the Privacy Act, as warranted.” 

The IPEC addressed this concern in its 2011 proposed legislation w'hich would provide 
importers with a 5-day notice of suspicion and a 7-day opportunity to address the suspicion of 
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the CBP officer. The bill includes neither a defined suspicion to trigger disclosure any safeguard 
procedures such as recommended by the IPEC. The 1PEC proposals, to our knowledge, continue 
to be under active consideration by the Congressional committees developing Customs 
Reauthorization legislation. 

Possible Solutions. There are many procedural alternatives, and combination of 
alternatives under which Congress can enhance the anti-counterfeiting efforts of CBP while 
avoiding destruction of lawful importations. 

1. Limit implementation to electronic parts (or parts for national defense purposes). We 
believe this is the proper interpretation or implementation of the temporary provision for 
disclosure of samples contained in Section 818(t) of the National Defense Authorization Act 
(NDAA) on “Detection and Avoidance of Counterfeit parts”. This interpretation of the law was 
eloquently described by Congressman Conyers on the Floor of the House during debate on the 
bill (copy of testimony attached). 

2. Adopt an objective standard for when CBP “suspects” an import to be counterfeit and 
may share this sensitive information. This is an area in which the Congress, or CBP at the 
direction of the Congress, should work with the trade to establish rational standards. A “suspect” 
product should be: 

a. one which CBP has made an effort to validate the genuineness of the goods through 
communication with the importer, 

b. has specific information regarding indicia that the goods are counterfeit, etc. 

3. Adopt an objective standard for when CBP “may” share the information. It should be 


limited to: 
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a. Trademarks which are recorded with CBP, 

b. Situations where the trademark owner has demonstrated that verification of 
authenticity cannot be done by CBP officials or by an independent third party, or 

c. Product categories which CBP has determined are beyond its capacity to validate 
(e.g., electronic chips, et.al), or 

d. Products in which there is no history of parallel market battles, and 

e. Situations in which CBP has determined that providing “redacted” samples, 
packaging and labels would not be sufficient. 

4. Adopt “bonding requirements” which require the trademark owner to: 

a. limit its use of the information to validating authenticity of the goods, and 

b. post a bond sufficiently high to compensate the importer should the goods be 
determined to be genuine and the trademark owner uses the information for other 
purposes which cause economic harm to the importer. 

5. Adopt the statutory provisions proposed by the Intellectual Property Enforcement 
Coordinator, which would require notice to the importer within 5 days and a response by it 
within 7 days (both occurring while the goods are still in the control and custody of CBP and 
without extending the existing 30-day period for CBP to determine whether or not the goods are 
genuine). 

6. Eliminate language in HR 4216 which would authorize disclosures where there is a 
suspicion that goods or their packaging “infringes the copyright”. Disclosures should be limited 
to suspected "piratical” goods and packaging. The broader references to potentially infringing 
goods is likely to authorize disclosures in connection with genuine goods, such as those where 
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rights holders are seeking to establish or expand limits on import or distribution rights of genuine 
products under copyright and trademark laws, interpretations of the Lever-Rule regarding 
genuine goods with alleged material, physical differences, et.al. CBP should not be a decision- 
maker or a source of information in these disputed areas. 

7. Disclosures should only be authorized for trademarks and copyrights which are 
‘ recorded” with CBP under its regulations, rather than all trademarks registered with the PTO. 
This requirement will assure that CBP has a searchable database to assist its inspections and 
determinations and up-to-date contacts for communicating efficiently with the proper employees 
and representatives of the rights holder. It also establishes confirmation of the commitments of 
the rights holder to cooperate with CBP in a timely fashion, to establish the need for disclosures 
to verify authenticity and to post any required undertakings involved in the receipt of 
confidential and commercially sensitive information. 

Conclusion 

We appreciate the opportunity to testify on these issues and are prepared to provide 
additional information, or work with this Committee to fashion a reasoned and effective 
approach to disclosures are authorized where warranted and necessary and that this well- 
intentioned legislation is not open to abuse by those who would stifle competition, limit 
distribution, and raise prices of branded products in the US marketplace. 

Subcommittee members and staff are invited to contact AFTA’s General Counsel, Gilbert 
Lee Sandler, Esq., or other members of our Board should they wish to discuss any matter raised 
in this statement in more detail or in the event there are any remaining questions or doubts 
regarding our concerns regarding the impact of the Stolen or Counterfeit Goods Legislation on 
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the American consumer or the competitive, domestic marketplace. 


We thank you for providing us this opportunity to have our testimony made a part of the 


record of today’s hearing. 
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TALKING POINTS 

CHABOT/POE LEGISLATION (HR 4216) 


•> The bill would provide rights holders with unredacted product samples before release of suspicious 
goods into the U.S. commerce, before any communication with the importer allowing it an opportunity 
to authenticate its goods or prevent disclosure and while the goods are detained and under control by 
CBP. 

%♦ The proposed disclosure authority will broadly arm rights holders with information usable to control 
global product distribution and pricing and to identify targets for litigation, while providing a minor if 
not unnecessary improvement to counterfeit determinations. 

*> Tracking codes on product packaging are often embedded by manufacturers to control downstream 
distribution and pricing, but are of little, if any, use in verifying product authenticity. 

*> Providing rights holders with unredacted product samples provides proprietary importation and supply 
chain information contained within embedded distribution tracking codes to commercial competitors 
without any protection or recourse for the unrelated and lawful importers. 

❖ Many rights holders have been aggressively looking for any means — judicial, legislative, regulatory and 
commercial - to control product supply chains and pricing to the detriment of the American competitive 
marketplace. 

The Legislation Would Amend the Trade Secret Act to Specifically Authorize the Disclosure of Proprietary Trade Secrets. The 

Chabot/Poe Legislation would expand the authority of Customs and Border Protection (CBP) to provide IP rights holders with 
samples of goods offered for import or export, including their retail packaging and other packing material, to assist CBP to determine 
if the goods are piratical or counterfeit. These product samples often include tracking distribution codes identifying an importer's 
proprietary and confidential supply chain. These codes have no relevance to determining product authenticity. 

The government should not provide commercial information to foster litigation or empower rights holders to disrupt lawful 
distribution relationships. The Chabot/Poe Legislation provides downstream distribution information to rights holders who have 
been looking to expand distribution control beyond the first sale ( Costco Wholesale Corp. v. Omega, S.A. 131 U.S. 565 (2010), Quality 
King v. L'Anza Distribution 523 U.S. 135 (1998), John Wiley & Sons , Inc. v. Kirtsaeng, 654 F.3d 210 (2d Cir. 2010)) since many 
consumer products are coded solely to control downstream distribution in ways not permitted under U.S. law. Providing those 
codes to parties uninvolved in the importation empowers private party attacks on legitimate transactions, not protection against 
counterfeit goods. 

The Legislation authorizes release of proprietary supply chain information without any safeguards against abuses. CBP often 
questions the authenticity of imported goods which are found to be authentic. Thus, rights holders receiving this information are 
often in competition with the importers. Any legislation should address this problem by providing for a specific determination of a 
need to release the information, notice to the importer and an opportunity to respond prior to release, an undertaking by the rights 
holder to use the information only for authentication purposes and not for commercial purposes, and the posting of adequate 
security to compensate the rights holders for damages suffered as a result of any abuse of this information. 

Information on product labels is often irrelevant to determining product authenticity. The information and codes on a product 
label and discerned from tracking codes can be copied by counterfeiters and are often of no use in the evaluation of whether a 
product is genuine. Shampoos, for example, can only be authenticated by examination of the bottle and testing of content. 
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ANY NEW LEGISLATION IMPLEMENTING ANTI-COUTERFEITING INITIATIVES AT 
U.S. BORDERS MUST ALSO PROCTECT U.S. IMPORTERS/EXPORTERS 
BY MAINTAINING CONFIDENTIALITY OF PROPRIETARY SUPPLY CHAINS. 

Any such legislation must: 

Contain Clear Definitions: Adopt clear definitions of "counterfeit", "infringing" and/or "piratical" goods which specifically 
exclude goods manufactured under authority of the U.S. rights holders. 

Establish Clear and High Thresholds for Disclosure of Product Samples: Require that the statutory standard for the 
Secretary determines that there is a demonstrated need shall include a finding of the specific product sectors under which qualified 
for the receiving of such samples. The legislation must also include a clear matrix for border officials to support a claimed 
suspicion that the goods presented for entry/export violate domestic intellectual property laws in the country of import. Finally, 
the legislation must limit disclosure of product samples to those instances where it there is a supportable suspicion that the 
articles are more than likely counterfeit or piratical by a strict definition and matrix that eliminates subjective analysis. 

Provide Meaningful Opportunities for Importers/Exporters to Prevent Disclosure and Verify Product 
Authenticity: Importers/exporters must have a meaningful opportunity to prevent disclosure of product samples before any 
rights holder is advised of the pending entry /export. Any legislation must include clear descriptions of the information that the 
Importer/Exporter can provide to CBP to verify product authenticity and prevent disclosure of product samples to any third party 
rights holder and require decision-making by CBP on notice to the importer. 

Encourage Better Communications between CBP and U.S. Importers/Exporters: CBP must be encouraged to 
balance the rights of U.S. rights holders with those of U.S. Importers/Exporters and must be clearly directed to communicate 
confidentially and first with the importer/exporter about any shipment concerns before consulting with any third party about 
the pending shipment. Importers/exporters must be provided with written notice specifying the concerns a port official may 
have about a shipment and which also sets forth specific time frames for the Importer/ Exporter to respond to that 
Notice before any third party is provided any information about the pending shipment. 

Require Security and Undertakings from Rights Holders, and Institute Penalties in the Event of 
Misinformation: Rights holders must be required to post a bond or other security in an amount sufficient to provide 
importers/exporters with recourse in the event of intentional entry /export delay for products that are not counterfeit, infringing 
or piratical and that will discourage false charges against lawful U.S. businesses. Rights holders should also be required to verify, 
via sworn affidavits, that any information provided to them about a pending shipment, including information that may be learned 
from PDCs, be maintained in confidence and relied upon only to assist CBP with determining product authenticity. Moreover, in 
order to further protect U.S. importers and exporters, any such law must specifically include penalties against rights holders that 
knowingly provide false information to CBP to inflict injury upon a competitive business. 

Mandate Registration and Recordation: CBP's resources to enforce this type of legislation, which will necessarily 
require greater vigilance of port officials and further shipment delays, should only be expended in the event rights holders have 
invested in registration and recordation of their copyrights and trademarks. 


Please contacl Lee Sandler. Esq. nee@afl aijs .com1 or Lauren Perez Oaitrcn^aflaysxpiiO For more information. 
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Mr. CONYERS. ! would like to remind my 
colleagues that provisions within the con- 
ference report impact our civil liberties and 
should have been referred to the Judiciary 
Committee for review, 

I also support efforts to enhance the ability 
of Customs & Border Protection to prevent 
counterfeit goods from being imported into the 
United States. However, Section 8 of this bill 
will disrupt the llow of genuine brand name 
producls into the United States. 

This is true because many of the goads 
which CBP inspectors view with suspicion are 
in fact genuine goods, lawfully moving in dis- 
tribution streams parallel to the authorized dis- 
tributors. These transactions are desirable be- 
cause they provide U.S. consumers with price 
competition and wider distribution of brand 
name products. 

However, the existence of these trans- 
actions is often under attack by trademark and 
copyright owners who actively seek to control 
resale pricing and downstream distribution, of 
the products they have already sold into com- 
merce. Section B will give anti-competitive 
companies a new tool by giving them con- 
fidential information about competing parallel 
imports at their times of arrival, while they are 
stiil detained by CBP and unavailable to the 
importer, and without giving the importer an 
opportunity to prove its goods are genuine, 
and without even giving notice to the importer 
that its information has been 9hared with a 
competitor seeking to prevent its lawful trans- 
action. 


RECORD — HOUSE December 14, 2011 


This problem could be minimized if Section 
8 is limited to goods raising national security 
concerns or purchases by the military. I be- 
lieve that is the intent of this provision of the 
Department of Defense Appropriation bill. 

-This problem could also be minimized if this 
bill or CBP would adopt the safeguards which 
the Administration proposes be included in the 
Customs Reauthorization Act. This would be 
appropriate since Section 8 provides that it 
sunsets when the Customs Reauthorization is 
adopted. The safeguards include a require- 
ment that the Secretary find there is a need 
for disclosing confidential information, and that 
CBP provide the importer with notice and an 
opportunity to respond before any confidential 
information is released to other private parties. 

For some reason, we are adopting this pro- 
vision in anticipation of a more thoughtful ap- 
proach in the Customs Reauthorization Act. 
This is not a wise or needed course of action. 
CBP today can provide redacted samples. to 
IP owners and very often that is sufficient to 
determine if they are genuine or counterfeit. 

CBP today keeps suspicious goods out of 
U.S. commerce while it determines if they are 
genuine. The safeguards proposed by the ad- 
ministration will not put suspicious goods Into 
commerce nor delay the final determination of 
CBP because there is an existing 30-day re- 
quirement that is not altered by any proposed 
legislation. 


Mr. Sensenbrenner. Thank you very much. 

Mr. Dervan. 

TESTIMONY OF LUCIAN E. DERVAN, PROFESSOR, 
SOUTHERN ILLINOIS UNIVERSITY SCHOOL OF LAW 

Mr. Dervan. Thank you, Mr. Chairman, Ranking Member Scott, 
Members of the Subcommittee. 

My name is Lucian Dervan, and I am an assistant professor of 
law at Southern Illinois University School of Law. I currently write 
and teach in the area of criminal law, including sentencing, and I 
greatly appreciate the invitation to speak today, regarding the im- 
portant work of this Subcommittee in seeking to eradicate the sig- 
nificant issue of counterfeit drugs and large-scale medical product 
theft. 

In my limited time today, I would like to focus my statement on 
several specific issues in hopes that my insights might further as- 
sist the Subcommittee in achieving its goals. 

First, I encourage the Subcommittee to further examine the 
mens rea elements of the newly proposed theft of medical products 
statute. A cornerstone of the American criminal justice system is 
mens rea, or the idea that to be convicted of a crime, one must 
have acted with a guilty mind. In many instances, however, new 



74 


legislation fails to require adequate mens rea for conviction. The 
result is that innocent conduct may become criminalized. 

Second, I encourage the Subcommittee to consider the true im- 
pact of the proposed increase to seven statutory maximums in an 
effort to deter crime and enhance punishments. Studies regarding 
the impact of increasing the severity of sentences for criminal of- 
fenses, particularly where the offense already carries a significant 
sentence, indicate that such policies, though well-intentioned and 
meant to create a strong deterrent result, unfortunately, do not 
have the desired effect. 

Further, research I have conducted regarding the impact of in- 
creases in statutory maximums indicate such amendments fail to 
significantly increase individual defendants’ sentences. As dis- 
cussed more fully in my written statement, this is due, at least in 
part, to the utilization of such enhanced sentencing provisions by 
prosecutors during plea-bargaining. 

Often, instead of using these new tools to secure increased sen- 
tences as intended by the legislature, prosecutors use such revi- 
sions to create significant and powerful incentives for defendants to 
accept plea offers. 

Given the evidence that increasing sentencing severity is often 
ineffective at deterring criminality generally, and the evidence that 
increasing statutory maximum sentences does not translate into 
significantly increased sentences for convicted individuals, perhaps 
consideration should be given to other mechanisms by which to 
achieve the goals of eradicating counterfeit drugs and large-scale 
medical product theft. 

One proposition that is supported by research in the field of 
criminal justice is to increase enforcement actions against those en- 
gaging in these offenses. In fact, studies indicate that increasing 
the likelihood of apprehension and conviction can have a significant 
deterrent effect. 

Further, additional mechanisms by which to advance the mission 
of the Subcommittee might include requiring manufacturers and 
distributors of pre-retail medical products to increase security at 
storage facilities and during the transportation of these materials. 
It might also be advisable to consider ways in which pre-retail 
medical products might be better tracked during manufacture and 
transportation. Such a tracking system might better enable law en- 
forcement and the industry to identify compromised materials and 
allow for more accurate and swifter notification to the public when 
a breach has occurred, thus empowering consumers with informa- 
tion to better protect themselves. 

In closing, I would like to address one additional issue. While 
creating additional overlapping Federal criminal statutes and sig- 
nificantly increasing the statutory maximum penalties for offenses 
related to prescription drug offenses may not result in greater de- 
terrence of potential offenders or significantly increase sentences 
for those convicted, such legislation will perpetuate the phe- 
nomenon of overcriminalization and with it the continued deterio- 
ration of our constitutionally protected right to trial by jury. 

Today, almost 97 percent of criminal cases in the Federal system 
are resolved through a plea of guilty. As the number, breadth, and 
sentencing severity of Federal criminal statutes continue to in- 
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crease through overcriminalization, prosecutors gain increased abil- 
ity to create overwhelming incentives for defendants to waive their 
constitutional right to a trial. 

As my research has shown, a symbiotic relationship exists be- 
tween overcriminalization and plea-bargaining. This relationship 
has led us to our current state and created an environment in 
which we have jeopardized the accuracy of our criminal justice sys- 
tem in favor of speed and convenience. 

In my most recent article, written in collaboration with Dr. 
Vanessa Edkins, we discovered that more than half of innocent de- 
fendants will falsely admit guilt in return for a perceived benefit. 

As overcriminalization continues to create the incentives that 
make plea-bargaining so prevalent and powerful, we must ask our- 
selves as a country what constitutional price is being paid when, 
even though we act with good and noble intentions, we create yet 
another law or increase yet another statutory maximum where it 
is not absolutely necessary to achieve our goal. 

I commend the Subcommittee for its focus on the important issue 
of stolen and counterfeit goods, and I thank you for the opportunity 
to testify today. 

I welcome any questions the Subcommittee might have regarding 
my remarks. 

[The prepared statement of Mr. Dervan follows:] 
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Thank you Mr, Chairman and members of the Subcommittee. 

My name is Lueian Dervan, and I am an assistant professor of law at the Southern Illinois 
University School of Law. 1 Before joining Southern Illinois University, I practiced law for 
seven years, including as u member of the white collar criminal defense team at King & Spalding 
LLP and as a law clerk on the United States Court of Appeals for the Eleventh Circuit. I 
currently writs and teach in the area of criminal law, including sentencing, and I appreciate the 
invitation to speak today regarding the important work of this Subcommittee in seeking to 
eradicate the significant issue of counterfeit drugs and large-scale medical product theft. 

As representatives from communities around our nation can attest, these offenses pose 
substantial risks to the public, It is, therefore, a vital undertaking to explore ways in which to 
reduce the prevalence of these crimes, and I am honored for lire opportunity to lend my expertise 
to this endeavor. 

The Safe Doses Act (H.R. 4223} and the Counterfeit Drug Penalty Enhancement Act of 201 1 
(H.R. 3668) are offered as a means to address the epidemic of counterfeit drugs and large-scale 
medical product theft by significantly increasing penalties in hopes that these new provisions 
will “deter and punish such offenses, and appropriately account for the actual harm to the 
public.,..” 

In my limited time today, I would like to focus my statement on several specific issues in hopes 
that my insights might further assist this Subcommittee in achieving its goals,* 

1 The views expressed in this testimony are my own and should not be construed us representing 
any official view of Southern Illinois University. 

* I would also encourage the Subcommittee to examine the draft language in section four of the 
Safe Doses Act, which proposes to increase the applicable statutory maximum sentences for 
various federal offenses if the offense involves a “pre-retail medical product.” Because this 
provision creates a new offense with an increased statutory maximum, it will implicate the 
requirements established in Apprendi v. Neu- Jersey, 530 U.S. 466 (2000), regarding the 
distinction between elements of an offense and sentencing factors, further, 1 would encourage 
the Subcommittee to consider whether it is prudent to create such a special offense under 1 8 
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First, does the proposed criminal statute targeting Theft of Medical Products (proposed 18 U.S.C. 
section 670) in the Safe Doses Act include adequate mens real 

A cornerstone of the American criminal justice system is mens rea or the idea that to be 
convicted of a crime one must have acted with a guilLy mind. In many instances, however, new 
legislation fails to require adequate mens rea for conviction. The result is that innocent conduct 
may become criminalized. 3 

In reviewing the proposed language in the Theft of Medical Products provision of the Safe Doses 
Act , I believe the statute should be amended lo more precisely incorporate a mens rea 
requirement. For example, the proposed language in section (a)(1) of the statute would merely 
require an individual to “carrfyl away... a pre-retail medical product" for conviction, 4 The lack 
of a specific mens rea requirement in tins provision means that innocent conduct, including the 
unknowing carrying of pre-retail medical products by a postal official, could result in criminal 
sanctions. To better clarify the scope and intent of this and other provisions in the legislation, 
the statute should require that the individual know both that Ihey are engaged in an unlawful theft 
and that the materials taken are pre-retail medical products. Through such amendments to the 
proposed legislation, the statutory language might better clarify the type of conduct being 
prohibited and might more effectively protect innocent behavior from overcriminalization.' 

Second, does increasing the severity of sentences for criminal conduct result in general 
deterrence of those who might engage in this criminal behavior? 

Both the Safe Doses Act and the Counterfeit Drug Penally Enhancement Act of 2011 contain 
significantly increased penalties. The Safe Doses Act contains increased statutory maximums for 
six existing federal statutes if the violation involves a “pre-retail medical product.” 5 6 Similarly, 


U.S.C. section 1957 (Money Laundering), particularly given that no other such special offense 
exists in this general money laundering statute and prosecutors already have the ability to charge 
money laundering in addition to any underlying predicate offenses. Finally, I would encourage 
die Subcommittee to consider whether these types of offenses are appropriately added to the list 
of offenses for which mandatory restitution is prescribed under 18 U.S.C. section 3663A. 

3 See Brian W. Walsh and Tiffany M. Joslyn, Without Intent; How Congress is Eroding the 
Criminal Intern Requirement in Federal Law (201 1). 

4 While the term “carry-away” could he interpreted as a term-of-art lhat embodies the common 
law requirements of larceny, such vagueness is not necessary and is easily resolved through the 
additional of specific mens rea provisions. 

5 “Overcriminalization” refers to the claim that governments create too many crimes, including 

crimes that are duplicative and overlapping, crimes lhat are vague and overly broad, and crimes 
that lack sufficient mens rea to protect innocent conduct. 
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the Counterfeit Drug Penalty Enhancement Act of 201 1 contains a proposed twofold increase in 
the applicable statutory maximum (['mm imprisonment for not more than 10 years to 
imprisonment for not more than 20 years) for individuals convicted of trafficking in counterfeit 
goods if the violation involves a drug as defined in the Federal Food. Drug, and Cosmetic Act, 

Studies regarding the impact of increasing the severity of sentences for criminal offenses, 
particularly where the offense already carries a significant sentence, indicate that such policies, 
though well intentioned and meant to create a strong deterrent effect, unfortunately do not have 
the desired impact. 

For instance, a 1 999 comprehensive review of research regarding the deterrent effect of increases 
in sentences by the Institute of Criminology at Cambridge University found dial there was no 
basis for “inferring that increasing the severity of sentences generally is capable of enhancing 
deterrent effects.” 7 Interestingly, the review noted that studies indicate that the likelihood of 
apprehension and conviction docs deter criminal behavior, a proposition supported by the 
research of Professors Daniel Nagin and Greg Pogarsky, leaders in the field of deterrence 
research. 8 As indicated by these studies, increased focus on and funding of the investigation and 
prosecution of certain classes of offenses may be more effective at curbing such criminal 
behavior than increasing the statutory maximums for such offenses. 

The third issue I would like to address is whether increasing the statutory maximum penalty for 
existing offenses results in significantly lengthier sentences for individuals subsequently 
convicted of the crime? 

This is an area in which 1 have conducted research directly on point, in 2007, 1 published an 
article examining the impact of the fourfold statutory maximum increase for mail and wire fraud 


6 The following are the federal statutes the legislation proposes to amend by increasing the 
applicable statutory maximum i f the offense of conviction involves a “pro-retail medical 
product”: Interstate of Foreign Shipments by Carrier (18 U.S.C. section 659); Travel Act 
Violations (18 U.S.C. section 1952); Money Laundering (18 U.S.C. section 1957(b)(1)); 
Breaking or Entering Carrier Facilities (18 U.S.C. section. 21 1 7); Transportation of Stolen Goods 
and Related Offenses (18 U.S.C. section 2314); Sale or Receipt of Stolen Goods and Related 
Offenses (18 U.S.C. section 2315). 

7 See Andrew von Flirsh, Anthony Bottoms, Elizabeth Burney, and P.O. Wikstrom, Criminal 
Deterrence and Sentence Severity: An Analysis of Recent Research , Oxford : Hart Publishing 
(1999). 

8 Daniel Nagin and Greg Pogarsky, Integrating Celerity, Tmpulxivity, and Extralegal Sanction 
Threats into a Model of General Deterrence: Theory and Evidence, Criminology, 39(4) (2001) 
(“[l’]unishinent certainty is far more consistently found to deLer crime than punishment 
severity....”). 
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found in the Sarbanes-Oxley Act of 2002. 9 The study suggests that changing the statutory 
maximum penally for mail and wire fraud convictions from five years to twenty years in prison 
had little significant impact on individuals’ sentences. For instance, in 2001 and 2002, the 
median sentences for fraud were ten months and eight months in prison, respectively. Since the 
passage of Sarbanes-Oxley, the median sentence has fluctuated between six and twelve months 
in prison and currently stands at ten months. While a more significant increase was seen with 
regard to the mean sentence for mail and wire fraud following the passage of Sarbanes-Oxley, 
this was likely not the result of increases to the statutory maximum. Rather, 1 hypothesize that 
much of the increase in the mean , sentences is attributable to a skewing effect resulting from a 
handful of defendants who engaged in large frauds and who received enormous sentences. 

The results of this research indicate that focus on increasing statutory maxirrmms in an effort to 
significantly increase the punishment for specific offenses is often ineffective. As discussed 
more fully in my article, this is due, at least in part, to the utilization of such new criminal 
statutes and enhanced sentencing provisions by prosecutors during pica bargaining. Often, 
instead of using these new tools to secure increased sentences, as intended by the legislature, 
prosecutors use such provisions to create significant and powerful incentives for defendants to 
accept plea offers. The result is that those defendants who proceed to trial risk facing the full 
force of the new provisions, even when such punishment is disproportionate to their harm, while 
those defendants who accept the government’s advances receive deals that carry sentences much 
unchanged by the new' legislative enactments. 

Even the United State Supreme Court has recognized the role of increased statutory maximums 
in our current criminal justice system. In fact, just last week, the majority opinion in Lafler v. 
Cooper cited to a Stanford Law Review article which states, “] Defendants | who do take their case 
to trial and lose receive longer sentences than even Congress or the prosecutor might think 
appropriate, because the longer sentences exist on the books largely for bargaining purposes.” 10 

Given the evidence that increasing sentencing severity' is often ineffective at deterring criminality 
generally and the evidence that increasing statutory maximum sentences does not translate into 
significantly increased sentences for convicted individuals, perhaps consideration should be 
given to other mechanisms by which to achieve the goal of eradicating counterfeit drugs and 
large-scale medical product theft. 

One proposition that is supported by research in the field of criminal justice is to increase 
enforcement actions against those engaging in these offenses, rather titan increasing the number 
of federal statutes or the length of applicable sentencing provisions. As I described previously, 


s See Lucian E. Dcrvan, Plea Bargaining 's Survival: Financial Crimes Plea Bargaining , A 
Continued Triumph in a Post-Enron World, . 60 Oklahoma Law Review 451 (2007) (Attached ) , 
The Sarbanes-Oxley A cl of 2002 increased the statutory maximum punishment for from five to 
twenty years in prison. 

10 Missouri v. Frye, 566 U.S. (2012) (citing Barkow, Separation of Powers and the Criminal 

Law , 58 Stan. L. Rev. 989, 1034 92006)). 
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studies indicate that increasing the likelihood of apprehension and conviction can have a 
significant deterrent effect. 

In preparing for today’s hearing. I examined a list of recent major incidents of medical product 
cargo theft. In case after case, the issue was not an inability to charge those responsible because 
of the lack of on. applicable federal statute. Further, it was not the lack of twenty-year statutory 
maximum punishments that created a roadblock to adequate enforcement or proportional 
punishment. Rather, in case after case, the description of the offense ended with the statement, 
“No arrests have been made,” 

Further, additional mechanisms by which to advance the mission of this Subcommittee might 
include requiring manufacturers and distributors of pre-retail medical products to increase 
security at storage facilities and during the transportation of these materials, It might also be 
advisable to consider ways in which pre-retail medical products might be better tracked during 
manufacture and transportation. Such a tracking system might better enable law enforcement 
and the industry' to identify compromised materials. Further, such a system might allow for more 
accurate and swifter notification to the puhlic when a breach has occurred, thus empowering 
consumers with information to better protect themselves. 

I commend the Subcommittee for its focus on this issue and encourage it to consider what course 
of action might offer the greatest chance of success in reaching the common goal of protecting 
American citizens from counterfeit drugs and large-scale medical product theft. 

In closing, I would like to address one additional issue. While creating additional overlapping 
federal criminal statutes and significantly increasing the statutory maximum penalties for 
offenses related to prescription drug offenses may not result in greater deterrence of potential 
offenders or significantly increase sentences for those convicted, such legislation will perpetuate 
the phenomenon of overcriminalization and with it tire continued deterioration of our 
constitutionally protected right to trial by jury. 

Today, almost 97% of criminal cases in the federal system are resolved through a plea of guilty, 
As the number, breadth, and sentencing severity of federal criminal statutes continue to increase 
through overcriminalization, prosecutors gain increased ability to create overwhelming 
incentives for defendants to waive their constitutional right to a trial by jury and plead guilty. As 
my research has shown, a symbiotic relationship exists between overcriminalization and plea 
bargaining. This relationship has lead us to our current state and created an environment in 
which we have j eopardized the accuracy of our criminal justice system in favor of speed and 
convenience. 1 : In my most recent article, written in collaboration with Dr. Vanessa Rdkins 
(Assistant Professor, Department of Psychology, Florida Institute of Technology), we discovered 
that more than half of iimocenl defendants will falsely admit guilt in return for a perceived 
benefit. As overcriminalization continues to create die incentives that make plea bargaining so 


■' See Lucian E. Dervan, Over-Criminalization 2.0: The Role of Plea Bargaining, 7 The 
Journal of Law, Economics, and Policy 645 (2011) {Attached). 
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prevalent and powerful, we must ask ourselves as a country what constitutional price is being 
paid when, even though we act with good and noble intentions, we create yet another law or 
increase yet another statutory maximum where is it not absolutely necessity to achieve our goals. 

Thank you for the opportunity to testify today. I welcome any questions the Subcommittee 
might have regarding my remarks. 


2 See Lucian E. Dervari and Vanessa A. Edlcins, The Innocent Defendant, ’s Dilemma: An 
Innovative Empirical Study of Plea Bargaining's Innocence Problem , Work in Progress (2012) 
(Attached). 
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PLEA BARGAINING’S SURVIVAL: FINANCIAL 
CRIMES PLEA BARGAINING, A CONTINUED 
TRIUMPH IN A POST-ENRON WORLD 

LUCIAN E. DERVAN* 


Introduction 

Occasionally, an event occurs which seems to mark the beginning of a new 
era, an irreversible shift in both perception and focus that changes the way we 
view the past and the present. When, in October of 200 1 , Enron collapsed as 
a result of corporate accounting fraud, many believed just such a day had 
arrived, and the quick succession of corporate scandals that followed only 
served to reinforce this belief. 1 WorldCom, Adelphia, Symbol Technologies, 
Dynegy, HealthSouth, and others combined to create a blinding image of greed 


* Lucian E. Dervan is an attorney with Ford & Harrison in Melbourne. Florida, where 
lie practices in all areas of employment and labor law, including counseling and representing 
government contractors, healthcare organizations, and other employers in internal and 
government investigations with regard to potential criminal or other improper conduct by 
employees, qui tam and other whistleblower litigation, and compliance reviews. He also 
represents corporations in appeals in state and federal court. He was previously a law clerk for 
the Honorable Phyllis A. Kravitch, United States Court of Appeals for the Eleventh Circuit, and 
member of King & Spalding’s Special Matters and Government Investigations team in Atlanta, 
Georgia. Mr. Dervan’s other writings include works dealing with American legal history. 
United States Supreme Court decision making methodologies, internal investigations, and 
criminal law. 

1. See Kathleen F. Brickey, Enron's Legacy, 8 Buff. Crim. L. Rev. 22 1 (2004) 
(describing the various corporate scandals following Enron): Michael A. Perino, Enron’s 
Legislative Aftermath: Some Reflections on the Deterrence Aspects of the Sarbanes-Oxley Act 
of 2002 , 76 St. John’s L. Rev. 671, 671 (2002) ("Since Enron’s implosion, an aslounding siring 
of accounting scandals have stunned the securities markets.”). 
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and corruption that drew America into yet another war. a war on financial 
crimes. 2 

The government wasted no time responding to growing angst amongst 
investors and outrage throughout the country as thousands lost their life 
savings. The President, Congress, Department of Justice (DOJ), and United 
States Sentencing Commission (Sentencing Commission) all acted to “get 
tough” on corporate criminals. 3 Predominantly these government institutions 
focused on two reforms aimed al restoring confidence in the American financial 
system: increasing the number of criminal offenses available to prosecutors to 
fight fraud and increasing the prison sentences for those convicted. With these 
new tools, the government assured America that enforcement would increase 
and punishments would grow steadily more severe. So convincing were such 
proclamations, some in the legal community actually became concerned that 
increasing enforcement and lengthening sentences would lead to decreasing 
rates of plea bargaining. Seven years later, one must wonder whether all the 
predictions have become reality. It is certainly true that reforms in the shape of 
statutes and policies flowed from all sectors of American government following 
Bnron. B ul such efforts mean little if the macliine of federal prosecution did not 
change in response. 

A review of statistics tracking government prosecutions, prison sentences, 
and rates of plea bargaining reveals that not only has the government’s focus 
on financial crimes not increased, but prison sentences for fraud have remained 
stagnant. Furthermore, the fears of those who believed plea bargaining was in 
jeopardy were unfounded. Plea bargaining continues to succeed in over 95% 
of federal cases. Why then did the predicted revolution in financial crimes 
prosecution not take shape, and why did so much effort die in the trenches of 
this American war? The answer, it appears, may be plea bargaining itself. 


2. See President George W. Bush, Remarks at the Presentation of the Malcolm Baldrige 
National Quality Awards, 1 Pob. Papers 356 (Mar. 7, 2002), available at littp://fnvebgate. 
access, gpo. go v/cgi-bin/gctpagc.cgi?dbnamc=2002_public_papcrs_voll_misc&agc=356 
position=all. 

You know', we’re passing through extraordinary limes here in America. We 
fight a war — a real war — to protect our homeland by bringing terrorists to 
justice. . . . 

America is [also] ushering in a responsibility era, a culture regaining a sense 
of personal responsibility, where each of us understands we’re responsible for the 
decisions we make in life. And this new culture must include a renewed sense of 
corporate responsibility. 

Id. at 358. 

3. Stephanos Bibas, White-Collar Plea Bargaining and Sentencing After Booker, 47 Wm. 
& Mary !,. Rf.v. 721 , 721 (2005) ("As the media exposed ever more corporate corruption and 
shady dealing, lawmakers competed to prove their toughness on crime by raising sentences.”). 




86 


2007] PLEA BARGAINING S SURVIVAL 453 


While prosecutors could have chosen to use new statutes and amendments to 
the United States Sentencing Guidelines (Sentencing Guidelines) passed in the 
wake of Enron to increase prosecutions and sentences, they did not. Instead, 
prosecutors are using their new tools to encourage defendants to accept plea 
agreements that include sentences similar to those offered before 2001, while 
simultaneously threatening to use these same powers to secure astounding 
sentences if defendants force a trial. The result is that the promises of post- 
Enron reforms aimed at financial criminals were unfulfilled and served only to 
reinforce plea bargaining's triumph. 

Part I of this article examines the changes implemented by the government 
following the corporate scandals of 2001, many of which were directed at all 
manner of financial crimes, not just catastrophic corporate fraud. Part II 
discusses the proclamations made by the government regarding the success of 
the war on financial crimes and the predictions by the public, scholars, and the 
defense bar regarding the impact of post-Enron reforms. Part III analyzes 
Sentencing Commission statistics from 1995 through 2006 and reveals that 
since Enron, the government’ s focus on financial crimes has actually decreased, 
prison sentences for those convicted of fraud have remained stagnant, and the 
percentage of federal cases resulting in plea agreements has remained above 
94.5%. Finally, Part IV postulates that, after all the government did in response 
to corporate accounting scandals, little has actually changed because 
prosecutors are using post -Enron reforms to encourage defendants to enter into 
plea agreements. 


7. A Quick Road to the Front 

On July 9, 2002, President Bush created the Corporate Fraud Task Force, an 
organization of government agencies formed to “investigate and prosecute 
significant financial crimes, recover the proceeds of such crimes, and ensure 
just and effective punishment of those who perpetrate financial crimes.” 4 In a 
speech describing the new Task Force, the President summarized the war that 
was taking place on Wall Street and in board rooms across the country. 

Today, by executive order, I create a new Corporate Fraud Task 
Force, headed by the Deputy Attorney General, which will target 
major accounting fraud and other criminal activity in corporate 
finance. The task force will function as a financial crimes SWAT 


4. Exec. Order No. 1 3 , 27 1 , 3 C .F.R . 245 (2003 ), reprinted as amended in 28 1 J.S .C . § 509 
(Supp. IV 2004). 
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team, overseeing the investigation of corporate abusers and bringing 
them to account. 3 

This new financial SWAT team was only the beginning of a campaign of 
reforms aimed at increased prosecutions and sentences. While particular 
reforms, such as the creation of the Corporate Fraud Task Force itself, focused 
exclusively on catastrophic corporate fraud, many of the changes impacted 
financial crimes and fraud more generally. By implementing broad reforms 
alongside more targeted initiatives, the government took aim at all manner of 
economic wrongdoing in an effort to “win the war” on financial crimes. 6 

A. Congress 

As one scholar aptly stated of Congress’s reaction to Enron and other 
corporate scandals, “Congress got in a tizzy over the crime du jour.” 1 The 
result of lliis frantic effort was the Sarbanes-Oxley Act of 2(102 (SOX). 8 


5. President George W. Bush, Remarks on Corporate Responsibility in New York City, 
2 Pud. Papers 1 194. 1 196 (July 9. 2002). available at http://frwcbgate.access.gpo.gov/cgi-bin/' 
getpage.cgi?position=all&page=1196&dbname=2002_public._papers_vol2_misc.. 

6. See Letter from Eric H. Jaso, Counselor to the Assistant Att’y Gen., to Diana E. 
Murphy. IJ.S. Sentencing Comm’n Chair (Dec, 18. 2002), reprinted in 15 Ff.d. Sf.nt’gRfp. 
278, 278 (2003) | hereinafter December Letter from Eric H. Jaso| (discussing proposed 
amendments to the Sentencing Guidelines). 

As we [the DOJ] have stated consistently, we believe that these penalty increases 
should apply not only to the billion-dollar cases that have dominated the news 
headlines in recent months, but also to the many so-called "lower-loss" criminal 
fraud cases that make up the bulk of federal prosecutions across the country. In 
addition to the WorldComs and Enrons, the Departmentprosecutes many smaller- 
scale frauds around the country that, while evidently less newsworthy, nonetheless 
constitute heart-rending calamities for their victims. Congress did not intend to 
ignore such cases and reserve severe punishment only for those whose illegal 
deeds make the front page. 

Id. 

7. Frank O. Bowman. III. Pour Encouragcr Lcs Autrcs?; Trite Curious History and 
Distressing Implications of the Criminal Provisions of the Sarbanes-Oxley Act and the 
Sentencing Guidelines Amendments that Followed, 1 Ohio St. J. Crim. L. 373, 435 (2004). 

8. Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204. 1 1 6 Stat. 745 (codified as amended 
in scattered sections of 15 & 18 U.S.C.); see also Perino, supra note 1, at 672 (“| SOX| moved 
with [lightning] speed through the legislature and only seemed to pick up momentum with the 
revelation of each new accounting restatement.”). 

President Bush signed SOX into law on July 30, 2002. See President George W. Bush, 
Remarks on Signing the Sarbanes-Oxley Act of 2002. 2 Pud. Papers 1319. 1319 (July 30. 
2002), av«i7aWeafhttp://frwebgate.access.gpo.gov/cgi-bin/getpage.cgi?dbname=2002_public_ 
papers_vol2_misc&page=1319&position=all. The three titles most relevant to prosec ution and 
punishment of financial crimes are Titles VII, IX, and XI of SOX. Title VII created new 
obstruction of justice statutes, protected employees who reported criminal conduct up the 
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Heralded by President Bush as one of “the most far-reaching reforms of 
American business practices since the time of Franklin Delano Roosevelt,” the 
law sought to restore investor confidence through sweeping changes to 
corporate structure and criminal statutes. 9 

As described by the DOJ, SOX contains provisions that reached white-collar 
crime on all levels, not just the small class of corporate malfeasance that ignited 
the rush to reform. 

Central to [SOX| were substantial increases in the statutory 
penalties for the crimes most commonly charged by federal 
prosecutors in corporate fraud and obstruction-of-justice cases (so- 
called “wliile collar” crimes); [SOX] included specific and general 
directives to the United States Sentencing Commission to 
implement amendments to the sentencing guidelines responsive to 
these changes, and provided emergency amendment authority to 
underscore the urgency of taking prompt and substantive action. 10 

By creating new laws and amending old fraud provisions, SOX took aim at all 
financial crimes in an effort to increase prosecutions and prison sentences for 
an enormous class of defendants, not just the limited number of officers and 
directors involved in the major scandals of the day. 

SOX’s first sweeping reform was to impose a fourfold increase in the 
maximum punishments for mail and wire fraud. 11 Prior to SOX, the maximum 
penalty for these commonly charged fraud statutes was five years. Under the 
revised statute, the maximum penalty skyrocketed to twenty years. 12 Similarly, 
SOX also increased the maximum penalty for attempt and conspiracy to 
defraud to twenty years. 13 Finally, SOX created the first criminal code 


ladder, and created a Title 1 8 Securities and Exchange commission offense. Title IX enhanced 
punishments for already existing crimes, created new criminal statutes, and directed the 
Sentencing Commission to amend the Sentencing Guidelines to reflect the seriousness of the 
crimes addressed in the legislation. Title XI also addressed obstruction of justice and retaliation 
by employers. See generally Sarbancs-Oxlcy Act of 2002. 

9. Bush, supra note 8, at 1319. 

10. December Letter from Eric H. Jaso, supra note 6, at 278. 

1 1. See 18 U.S.C. §§ 1341, 1.343 (2006) (imposing criminal penalties for mail and wire 
fraud); see also Kathleen : . Uric key. From Enron to WorldCom and Beyond: Life and Crime 
After Sarbanes-Oxley, 81 Wash. U. L.Q. 357, 378-79 (2003) (comparing pre-SOX and post- 
SOX penalties for fraud). 

12. See 18 U.S.C. §§ 1341, 1343; see also Perino, supra note 1, at 672 (“In addition to 
creating new crimes. [SOX] beefs up the penalties for certain existing crimes. Maximum 
penalties for mail and wire fraud are increased from five to twenty years.”). 

13. See 18 U.S.C. § 1349 (defining punishment for attempts and conspiracies to commit 
criminal fraud offenses). SOX mandates: 

Any person who attempts or conspires to commit any offense under this chapter 
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pro \ision for securities fraud. 14 Mimicking the language used in the wire and 
mail fraud statutes, the securities provision created an offense for knowingly 
executing a scheme or artifice to defraud any person in connection with any 
security or in the purchase or sale of any security. 15 Perhaps believing a twenty 
year sentence for an offense so closely linked with the ongoing scandals 
unsuitable, SOX prescribed a maximum sentence of twenty-five years for this 
crime. 1 '’ For prosecutors, SOX offered new tools to fight fraud inside and 
outside of corporate America and signaled that so-called white-collar criminals 
would no longer enjoy preferential treatment in a criminal justice system that 
had been wildly increasing sentences for varying types of offenses for over a 
decade. 

B. Department of Justice 

Similar to Congress, the DOJ did not limit its reforms after Enron to 
catastrophic corporate fraud, though reforms such as the creation of the 
Corporate Fraud Task Force were certainly specifically directed at this area. 
Rather, many of the DOJ’s most important new policies affected defendants 
throughout the federal system. 

The first significant reform came in response to the PROTECT Act and the 
Feeney Amendment in 2003. 17 The Feeney Amendment prohibited federal 
judges from making downward departures during sentencing for any reason 
other than those specifically enumerated in the Sentencing Guidelines. 18 


shall be subject to the same penalties as those prescribed for the offense, the 
commission of which was the object of the attempt of conspiracy. 

Id. 

14. See 18 tJ.S.C. § 1348; see also Brickey, supra note 1, at 231 ("[SOX] adds the first 
securities fraud crime to be codified in the federal criminal code . . . 

15. See 18 U.S.C. § 1348. 

16. See id. 

17. See Prosecution Remedies and Other Tools to End the Exploitation of Children Today 
(PROTECT) Act, Pub. L. No. 108-21 , 1 17 Stat. 650 (codified as amended in scattered sections 
of 18, 21,28* 42 U.S.C.). 

18. PROTECT Act § 401(b)(1). The Department of Justice reiterated this policy in its 
September 22,. 2003, memorandum regarding plea bargaining and charging decisions. See 
Memorandum from Attorney General John Ashcroft to All Federal Prosecutors (Sept, 22, 2003 ), 
reprinted in 16 Fed. Sent’g Rep. 129, 132 (2003) [hereinafter September Memorandum] 
(regarding the Department of Justice policy concerning charging criminal offenses, disposition 
of charges and sentencing) ("Accordingly, federal prosecutors must not request or accede to a 
downward departure except in the limited circumstances specified in this memorandum and 
with authorization from an Assistant Attorney General, United States Attorney, or designated 
supervisory attorney.”); see also Marc L. Miller, Domination * Dissatisfaction: Prosecutors 
as Sentences, 56 Stan. L. Rev, 1211, 1 248 (2004) (‘Th&Feeney Amendment, as enacted in 
the PROTECT Act, revealed deep Congressional dissatisfaction with the operation of the 
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Furthermore, the amendment required that when such departures were made, 
the departing judge had to place the reasons for the decision in writing. 19 On 
July 28, 2003, the DOJ clarified its support for the Feeney Amendment’s 
restrictions on judicial discretion and instructed federal prosecutors regarding 
new procedures which would be implemented to ensure compliance. 211 The 
memorandum required prosecutors to vigorously oppose court actions that were 
inconsistent with the goals of the Feeney Amendment and to report federal 
judges who violated the Amendment’s prohibitions. 21 The goal of the 
Department’s memorandum was, in essence, to further restrict a defendant’s 
ability to receive departures and, thus, increase prison sentences. 22 

The second major reform came on September 22, 2003, when Attorney 
General John Ashcroft issued a memorandum to all United States Attorneys 
clarifying the government’s position on plea bargaining and the charging of 
criminal offenses. 

It is the policy of the Department of Justice that, in all federal 
criminal cases, federal prosecutors must charge and pursue the most 
serious, readily provable offense or offenses that are supported by 
the facts of the case .... The most serious offense or offenses are 
those that generate the most substantial sentence under the 
Sentencing Guidelines, unless a mandatory minimum sentence or 
count requiring a consecutive sentence would generate a longer 
sentence. 23 


federal guidelines system it had created.”). 

19. PROTECT Act § 401(c)(1); see also Joy Anne Boyd, Commentary, Power, Policy, ami 
Practice: The Department of Justice 's Plea Bargain Policy as Applied to the Federal 
Prosecutor’s Power Under the United States Sentencing Guidelines, 56 Ala. E. R I V 591 , 602 
( 2004) (" file practical effect of this portion of the Feeney Amendment is to drastically reduce 
the opportunity for federal defendants to obtain more lenient sentences.”). 

20. See Memorandum from Attorney General John Ashcroft to All Federal Prosecutors 
(July 28, 2003), reprinted in 15 Fed. Sent’gRep. 375 (2003) [hereinafter July Memorandum] 
(regarding the Feeney Amendment to Hie PROTECT Act); see also Miller, supra note 18, at 
1 246 ("The Act directed the Department to adopt policies that discourage downward departures 
and encourage appeals of downward departures.”). 

21 . See Miller, supra note 1 8, at 1 255. 

22. See Stephanos Bibas, The Feenes Amendment and the ConlinuingRise of Prosecutorial 
Power to Plea Bargain, 94 J. Crim. L. & Criminology 295, 308 (2004) (“The politics of being 
tough on crime trumps the [Sentencing] Commission’s technocratic expertise. The obvious 
result is more rules and fewer unilateral judicial departures. The less obvious result is a transfer 
of even more plea-bargaining power fromjudgcs to prosecutors, resulting in higher sentences 
on prosecutors’ terms.”). 

23. September Memorandum, supra note 18. al 130 (regarding the Department of Justice 
policy concerning charging criminal offenses, disposition of charges, and sentencing). 

The government’s aversion to charge bargaining and fact bargaining was revealed in the 
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The memorandum dictated that prosecutors stop offering reduced sentences in 
return for plea agreements if such deals excluded a readily provable offense for 
which the sentence was greater. 24 While many United States Attorney’ s Offices 
disputed the claim that this policy was not already in place, the reality of the 
plea bargaining machine before this memorandum was issued necessitated 
charge bargaining that led to a reduction in sentence. 25 If this were not the ease, 
little incentive would have existed to encourage defendants to accept the 
government’s offer. 26 Once again, through DOJ policy memoranda, the 
government implemented reforms aimed at increasing the average sentence of 
everyone in the criminal system, including financial criminals. 


J uly Memorandum from Attorney General Ashcroft regar ding the b'eeney Amendment, though 
this aversion was not discussed in as extensive detail as it was in the subsequent September 
Memorandum. 

Similarly, in negotiating plea agreements that address sentencing issues, federal 
prosecutors may not "fact bargain.” or be party to any plea agreement that results 
in the sentencing court having less than a full understanding of all readily provable 
facts relevanl lo sentencing. Nor may prosecutors reach agreemenls aboul 
Sentencing Guidelines factors that are not fully consistent with the readily 
provable facts. 

July Memorandum, supra note 20, at 376 (regarding the Feeney Amendment to the PROTECT 
Act). 

24. See Miller, supra note 18, at 1254 (“The memorandum includes fierce language 
mandating charges and limiting various kinds of plea bargains, subject only to ‘certain limited 
exceptions.’”); see also Boyd, supra note 19 (discussing the September Memorandum). 

25. Mary Patrice Brown & Slevan E. Bunnell, Negotiating Justice : Prosecutorial 
Perspectives on Federal Plea Bargaining in the District of Columbia, 43 Am. Crim. E. Rev. 
1063, 1077 (2006) ("Although there are some limited exceptions to this ‘no charge bargaining’ 
policy, the duty to charge ‘the most serious, readily provable offense(s)' impacts the kind of 
plea offers an [Assistant United States Attorney] may make or what counter-offers an [Assistant 
United States Attorney] may accept.” (footnotes omitted)); Miller, supra note 18, at 1256 (“It 
is striking that in 2003, after fifteen years of directing line prosecutors to make consistent, fully 
revealed and tough judgments, the Attorney General would think it necessary to again forbid 
concealment of facts, fact bargains, and agreements ‘not fully consistent with the readily 
provable facts.’”). 

26. Albert W.Alschuler, The Changing Plea Bar gaining Debate, 69 Cal.L.Rev. 652, 657 
(1981). 

Plea negotiation works . . . only because defendants have been led to believe that 
their bargains are in fact bar gains. If this belief is erroneous, it seems likely that 
the defendants have been deluded into sacrificing their constitutional rights for 
nothing. Unless the advocates of plea bargaining contend that defendants should 
be misled, they apparently must defend the proposition that these defendants’ 
pleas should make some difference in their sentences. 

Id. (footnotes omitted). 
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C. United States Sentencing Commission 

The final piece of the revolution regarding financial crimes came from the 
Sentencing Commission. Demands to increase sentences for financial crimes, 
however, predated the calamities of 2001. Responding to pressures that had 
begun in the mid-1990s — and shortly before Enron’ s collapse — the Sentencing 
C ommission adopted significant changes to the Sentencing Guidelines with the 
implementation of the 2001 Economic Crime Package. 2 ' The reform package, 
which included consolidating fraud guidelines, amending loss tables, and 
modifying various other provisions, focused on significantly raising the 
sentencing ranges for mid-level and high-level fraud. 2S While the government 
seemed satisfied with these amendments at the time of their passage, the DOJ 
expressed concern that defendants charged with low-level fraud would not also 
face steeper sentences. 29 The government did not have to wait long to correct 
this perceived oversight. 

The ink had barely dried on the 2001 Economic Crime Package when Ihe 
Enron scandal revealed itself. 30 In an approach quite opposite to the six years 


27. For a thorough examination of the 2001 Economic Crime Package, see Frank O. 
Bowman. ITT. The 2 001 Federal Economic Crime Sentencing Reforms: An Analysis and 
Legislative History , 35 Ind. L. Rev. 5, 7 (2001) | hereinafter Bowman, Sentencing Reforms \ 
(“These measures, known collectively as the ‘economic crime package,’ were the culmination 
of some six years of consultation and debate by the Sentencing Commission, the defense bar, 
the Justice Department, probation officers, the Criminal Law Committee of the U.S. Judicial 
Conference (CLC), and the occasional academic commentator."): Frank O. Bowman, III. The 
Sarbanes-Oxley Act and What Came After. 1 5 Fed. Sent’gRep. 23 1 , 231-32 (2003) [hereinafter 
Bowman, Sarbanes-Oxley Act] (“A year before the corporate scandals of 2002, the Sentencing 
Commission passed the so-called Economic Crime Package, a set of guidelines amendments 
effective in November 2001 that completely overhauled the sentencing of economic crime 
offenses. This package was the product of more than five years of careful study, consultation, 
and negotiation among the Commission, judges, probation officers, defense counsel, and the 
Depar tment of Justice.”). 

28. Bowman, supra note 7, at 389 ("The practical result was to slightly lower the sentences 
of some classes of low- loss offenders, while raising significantly the sentences of most mid- to 
high-loss offenders.”). 

29. See Letter from Erie H. Jaso, Counselor to the Assistant Att’y Gen., to Diana E. 
Murphy, U.S. Sentencing Comm’n Chair (Oct. 1, 2002), reprinted in 15 Fed. Sent’gRep. 270, 
271 (2003) [hereinafter October Letter from Eric H. Jaso] (“[W]e remain concerned that the 
November 2001 amendments, which decreased sentences for lower-loss offenses, in particular 
for those offenders responsible for losses under $70,000, will have a widespread detrimental 
affect [on] our ability to punish, and. as a result, to deter, such crimes.”): see also Bowman. 
supra note 7, at 412 (“In June 2002, the Department had pronounced itself happy with the 2001 
Economic Crime Package, saving only its sentences for low-loss offenders.”). 

30. See Bowman, supra note 7, at 392 ("On December 2, 2001 , barely a month after the 
new economic crime guideline amendments became effective, the Enron Corporation filed the 
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of painstaking work that had gone into crafting measured and calculated 
reforms for the 2001 Economic Crime Package, the government’s reaction to 
the new barrage of corporate scandals came in a blurred rush as Washington 
institutions fought for center stage. 31 As the dust settled, Sarbanes-Oxley 
emerged. While SOX is perhaps best known for the creation of new statutes 
and the amendment of statutory sentencing maximums, the law’s more 
important legacy is its direction to the Sentencing Commission to review and 
amend the Guidelines within 180 days to “reflect the serious nature of the 
offenses and penalties set forth in [the] Act.” 32 The message was clear. 
Congress had increased sentences for fraud by four times and expected the 
Sentencing Commission to make a similar demonstration of its commitment to 
increasing punishments for financial criminals. 

By October 2002, the DOJ was calling on the Sentencing Comnussion to 
respond to the directions of SOX by increasing the applicable base offense level 
for all fraud defendants from six points to seven points. 33 The goal of the 
proposal was to correct the 2001 Economic Crime Package ’ s lenient treatment 
of low-loss fraud and to increase both the number of defendants serving prison 
time and the length of such sentences. 34 Tliis seems a strange focus for the DOJ 
given that the country was reacting to crimes involving hundreds of millions of 
dollars. For the DOJ, however, Enron created an opportunity to group all 
financial crimes together and force reforms that touched all levels of fraud. The 
Sentencing Commission responded to the pressure and implemented the 
requested change, though it limited the increase in base offense level to 
defendants convicted of an offense carrying a maximum sentence of twenty 


largest bankruptcy petition in U.S. history.”); Bowman, Sarbanes-Oxley Act, supra note 27, at 
232 (‘"[Witten corporate scandal began dominating the news in early 2002, the Sentencing 
Commission was ahead of the curve”). 

31. See Bowman, supra note 7, at 404 (“[I]n the weeks prior to Sarbanes-Oxley’ s 
enactment, a bidding war broke out between the House and Senate in which each chamber vied 
for the honor of raising statutory maximum sentences for fraud-related crimes the farthest. 
During the reconciliation process, the conferees simply accepted whichever figure was 
highest.’’). 

32. See Mary Kreiner Ramirez, Just in Crime: Guiding Economic Crime Reform After the 
Sarbanes-Oxley Act of 2002,34] XTY .IJ.CHT.I...T. 359. 386 (2003); .tec also Sarbanes-Oxley Act 
of 2002 S 905, 28 U.S.C. § 994 (Supp. IV 2004). 

33. See October Letter from Eric H. Jaso, supra note 29, at 270 (discussing proposed 
amendments). 

34. See id. at 27 1 (“We suggest . . . that the Commission modify the fraud loss table ... in 
a manner that will ensure that incarceration is the rule, rather than the exception, in cases 
involving losses up to $ 1 20,000. Our proposal is that the table be revised such that probationary 
sentences are reserved for truly minor offenders.”); see also Bowman, supra note 7, al 416 
(‘‘[B]y raising the base offense level and changing the low end of the loss table, the Department 
sought to increase the number of defendants required to serve prison tune.”). 
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years or more. 35 Since SOX had increased the maximum sentence for the most 
commonly charged fraud provisions to twenty years, the Guideline's reform 
impacted almost every financial crimes case. 36 Commenting on the increase, 
Frank Bowman, a noted academic who has published voluminously on the 
subject of the Guidelines and who has previously served as Special Counsel to 
the Sentencing Commission, described the significance of the one point change 
in the loss table. 

[Tlhough a one-base-offense4evel increase may seem insignificant, 
it actually has profound effects on thousands of individual 
defendants. It bumps up the sentencing range of every federal fraud 
defendanl by one level, thus increasing the minimum guideline 
sentence of defendants subject to imprisonment by roughly ten 
percent. Even more importantly, it limits judicial choice of sentence 
type in four out of ten fraud cases prosecuted in federal court. 37 

Thus, while SOX led to numerous changes in the Sentencing Guidelines for 
catastrophic financial crimes, its more resounding impact was to create an 
atmosphere in which the DOJ could compel the Sentencing Commission to 
increase sentences for fraud generally. 38 

The reform of financial crimes enforcement had come to fruition and the 
tools to tight this war had heen made availahle by the President, Congress, the 


35. See Bowman, supra note 7, at 432 ("Faced with the prospect that a Justice Department 
appeal to Congress would receive support not only from Republicans but also from a prominent 
Judiciary Committee Democrat [Senator Bidcn], the Commission yoted for a broad-based, albeit 
small and curiously structured, sentence increase ”) 

36. See U.S. Sentencing Comm’ n, FinalPost-Sarbanes-Oxley Amendments (2003), 
reprinted in 15 Fed. Sent ’o Rf.p. 301 (2003) [hereinafter Final SOX Amendments], 

37. Bowman, supra note 7, at 433 (footnote omitted); see also Bowman, Sarbanes-Oxley 
Act, supra note 27, at 231 (“And the apparently insignificant one-base-offense-level increase 
for fraud offenders will preclude probationary, home or community confinement, or split 
sentences for thousands of low-loss defendants.”). 

38. See Bowman, Sarbanes-Oxley Act, supra note 27, at 231 (2003). 

The Justice Department, which in June 2002 had pronounced itself happy with the 
Economic Crime Package, in October 2002 discovered in Sarbanes-Oxley a 
mandate from Congress to the Commission to increase economic crime sentences 
on both corporate bigwigs and ordinary middle and low level fraud and theft 
defendants. DOJ proposed both specific enhancements for characteristically 
corporate crime, and a loss table amendment significantly increasing sentences for 
every defendant sentenced under Section 2B1.1 who caused a loss greater than 
SI 0,000. 

Id. at 232-33; see also John R. Steer, The Sentencing Commission’s Implementation of 
Sarbanes-Oxley, 15 Fed. Sent’gRep. 263 (2003) (discussing the numerous amendments to the 
Sentencing Guidelines resulting from the passage of SOX, including more general across the 
board enhancements for fraud). 
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DOJ, and the Sentencing Commission. As prosecutors reviewed all they had 
been given, the highest levels of government and the public itself waited 
anxiously for news of the results. The expectations were clear: America wanted 
news of increased prosecutions and staggering sentences. 

II. From Those to Whom Much Is Given . . . 

During the post-Enron reform period, few days passed without a 
pronouncement from the government regarding a new corporate investigation, 
a victorious financial crimes trial, or a significant fraud sentence being handed 
down. From the beginning of the movement. Attorney General John Ashcroft 
set the tone by proclaiming that the future would include increased focus on 
financial crimes and increasingly harsh punishments for those convicted. 
Shortly before SOX became final, he stated that the proposed reforms would 
“makeU it clear Iliat execulives and companies will face lough penallies 
including longer jail sentences for individuals." 39 Deputy Attorney General 
Larry Thompson, head of the Corporate Fraud Task Force, also reinforced the 
government’ s message. 

[TJhese [financial] crimes are particularly pernicious and 
appropriately the subject of intense — and that is what they arc 
getting — -law enforcement focus and action. . . . 

. . . Our goal is to separate the offenders from law-abiding 
companies. In many cases, that separation will be physical and for 
an extended term of years. My hope is that comprehensive 
enforcement efforts will restore investor confidence in the integrity 
of the market by demonstrating that financial criminals will 
pay — and they will pay with more than financial penalties. 40 


39. Press Release, Dep’t of Justice, Attorney General Statement on Corporate 
Responsibility and Ihe Crealion of Ihe Corporate Fraud Task Force (July 9, 2002), available at 
http://www.usdoj.gOv/opa/pr/2002/.lul/02_ag-388.htm. 

40. Larry D. Thompson, Deputy Att’ y Gen., A Day with Justice (Oct. 28, 2002) (transcript 
available at http://www.usdoj.gov/aichive/dag/speech/2002/102802daywithjustice.htm); see 
also Christopher Wray .Prosecuting Corporate Crime, ECON. PERSPECTIVES, Feb. 2005, at 12, 
15, available at http://usiiifo.state.gov/journals/ites/0205/ijee/ijee0205.pdf (“Much lias been 
accomplished in the Department of Justice’s ongoing campaign against corporate fraud: 
however, much remains to be done. In order to restore full public confidence in the financial 
markets, conliuued strong enforcement will be necessary lo iucrease the level of transparency 
of corporate conduct and of financi al reporting and to strengthen the accountability of corporate 
officials.”). 
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Change was coming swiftly, argued the government, because the public’ s calls 
for change had been answered through legislation and policy initiatives. 

It did not take long for the government to move beyond predicting success 
as a result of the government’s new war on financial crimes and to begin 
proclaiming victory. Only a year alter the formation of the Corporate Fraud 
Task Force, the financial SWAT team's first-year report to the President read 
like a recruiting poster. 

Although our task was daunting, it was not impossible. On this 
one-year anniversary of the Corporate Fraud Task Force, I am 
pleased to report that the Task Force has responded to the 
President' s call for action with impressive results. . . . 

. . . Since its creation, the Task Force has been involved in well 
over 320 criminal investigalions involving more Ilian 500 individual 
subjects. As of May 31, 2003, criminal charges were pending 
against 354 defendants. And 250 individuals have been convicted 
or pled guilty to corporate fraud charges. 41 

As the number of prosecutions being touted by the government swelled, public 
confidence in the markets grew and the public began to cheer the government’ s 
harsh response to the corporate improprieties that had permeated the country. 41 

The government was not resigned, however, to simply discussing the 
growing number of financial crimes cases being disposed of each year. Specific 
examples also existed to demonstrate the success of SOX and the Sentencing 
Guidelines amendments in increasing prison time. One of the most well- 
publicized cases was that of Dyncgy’s mid-level executive, Jamie Ohs. Olis 
refused to enter into a plea agreement and was convicted in a $105 million 
stock fraud scheme. Though his sentence was later reversed, the district court 
initially sentenced Olis to twenty-four years and four months in prison. 

Only days and weeks before in the same district, drug dealers, a 
corrupt public official, a kiddie-porn collector and a six-time felon 


4 1 . Corporate Fraud TaskForce, First Y ear Report to the President, at iii (2003 ), 
available at http://www.usdoj .gov/dag/cftf/first_year_report.pdf. The second such report read 
much the same, proclaiming over 900 defendants hadbeen charged within the Task Force’s first 
two years. See Corporate Fraud Task Force, Second Year Report to the President, 
at iii (2004) [hereinafter Second Year Report], available at http://www.usdoj.gov/dag/cftf/ 
2 nd_yr_fraud_report.pdf. 

42. See Tracy L. Coenen, Enron: The Good , the Bad, and the Ugly, Wis.L.J., June 7, 2006, 
available at http://www.wislawjournaFcom/archi ve/2 006/0607/coenen-060706.html (discussing 
public confidence in the markets as a result of the government’s prosecutions). 
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caught possessing a gun all received less time behind bars. After 
Olis was sentenced, prosecutors were quickto mount soapboxes and 
proclaim that the days had ended when button-down crooks could 
expect little more than a sharp rap on the knuckles. 4 '' 

The government praised the case as an example of the tough new punishments 
criminals faced, while the public watched with vindictive glee with memories 
still fresh of all that had been lost to such villains. 44 

The public was not the only group soaking up the government’s claims that 
the new tools granted by Congress, the DOJ, and the Sentencing Commission 
were changing the face of financial crimes enforcement. Scholars also began 
writing about the reforms and the government’s claims of increasing 
prosecutions. In a 2004 article regarding Enron’s legacy, one scholar wrote, 
“Unprecedented marshaling of federal regulatory and law enforcement 
resources has contributed to significant criminal enforcement levels in the post- 
Enron era.” 45 Whether in response to specific reforms enacted after Enron or 
as a result of the compilation of changes from various government institutions, 


43. John Gibeaut, Do the Crime, Seiye More Time, ABA J. E-REPORT, Apr. 2, 2004, 
available at Wesllaw, 3 No. 13 ABAJEREP 1; see also Carrie Johnson & Brooke A. Masters, 
Cook the Books. Get Life in Prison: Is Justice Served?, WASH. POST. Sept. 25. 2006, at A1 
(describing the staggering sentences received by Bernard Ebbers and Jamie Olis). it should be 
noted, though it will be discussed in greater detail during this article’s examination of 
differentials in sentencing after plea agreements as opposed to trials, that Olis’s boss was 
sentenced to fifteen months after pleading guilty and agr eeing to testify against his subordinate. 
See id. 

The same type of comparison was made when Bernard Ebbers, former head of WorldCom, 
reported to prison to serve a twenty-five-year sentence that was akin to a life sentence for the 
sixty-five-year-old with heart ailments. 

In the category of longest prison sentence, WorldCom Inc. founder Bernard J. 

Ebbers recently bested the organizer of an armed robbery, the leaders of a Bronx 
drug gang and the acting boss of the Gambino crime family 
Carrie Johnson & Brooke A. Masters, Paying the Price for Cooking the Books, Wash. Post 
Wkly.. Oct. 2-8, 2006, at 20. 

44. See Second Y ear Report, supra note 4 1 , at 3 . 1 4 (“Following a trial and guilty verdict, 
on March 25, 2004, Dynegy’s former Senior Director of Tax Planning/Internalional Tax and 
Vice President of Finance was sentenced to more than 24 years for bis role in a corporate fraud 
scheme.”); see also Geraldine Szott Moohr, Prosecutorial Power in an Adversarial System: 
Lessons from Current White Collar Cases and the Inquisitorial Model, 8 Buff. Crim. L. Rev. 
165, 188 (2004) ("The effect of the increased penalties following the 2001 reform is reflected 
in the sentence received by Jamie Olis, a mid-level executive at Dynegy, an energy trading 
firm.”). 

45. Brickey, supra note 1, at 246; see also Bowman, supra note 7, at 398-99 (“[I]n keeping 
with Ihe emphasis on moral failure, the list of governmental actions proposed by the President 
was headed by a call for increased enforcement of criminal laws and for ‘tough new criminal 
penalties for corporate fraud.’”). 
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many scholars also predicted that sentences for financial criminals would 
increase. Stephanos Bibas, who has written extensively about the post-Enron 
period, concluded one article by stating that the Feeney Amendment would 
result in fewer departures and “a transfer of even more plea-bargaining power 
from judges to prosecutors, resulting in higher sentences on prosecutors’ 
terms.” 40 In an article discussing his experiences as a member of the DOJ 
Enron Task Force. John Kroger also estimated that higher sentences for a wide 
range of defendants would result from post-Enron reforms. 

The most important development has been in the area of criminal 
punishment. As noted above, white collar crimes have historically 
been punished very lightly in the United Slates. Tliis scandalous 
practice has come to an end. Since late 2001, Congress and the 
United States Sentencing Commission have radically increased 
criminal penalties for persons convicted of white collar fraud. . . . 

The United States Sentencing Commissionhas completely rewritten 
the sentencing guidelines applicable to fraud cases in the last several 

47 

years. 

Such views appear to have been widely embraced and well received. Given the 
statements emanating from the DOJ and the plethora of new statutes and 
Sentencing Guideline provisions available for use, however, it would have 
appeared counterintuitive to argue otherwise. 

While the public cheered and scholars discussed the government’s claims, 
some involved in the criminal system perceived another potential impact 
resulting from the government’s alleged success. People began to question 
whether the new enforcement regime and sentencing structure would affect plea 
bargaining. One defense attorney summarized the undercurrent of concern 
when responding to the DOJ’s policy regarding charging the most readily 
provable offense: 


46. Bibas, supra uole 22, al 308. In discussiug Ihe 2001 Ecouomic Crime Package 
amendments to the Sentencing Guidelines and the concurrent amendments to the Sentencing 
Guidelines for money laundering, another scholar stated, “Taken together, the amendments 
should provide greater clarity to sentencing courts, uniformity in longer terms of imprisonment 
for moderate and high levels of pecuniary harm, and specific deterrence to economic crime 
offenders.” Ramirez, supra note 32. at 361. 

47. John R. Kroger. Enron. Fraud, and Securities Reform: An Enron Prosecutor’s 
Perspective, 76 U. COLO. L. Rev. 57, 114-15 (2005); see also Bowman, Sarbanes-Oxley Act, 
supra note 27, at 23 2 (explaining that while increases in statutory maximums have little impact 
alone, these reforms coupled with amendments to the Sentencing Guidelines "'add real years for 
real defendants”). 
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“Defense attorneys will recognize that the worst possible outcome 
at trial is the same as any settlement offer they get from 
prosecutors.” As a result, he said, “they will be ethically mandated 
to take every case to trial.” Federal courts could be overwhelmed 
with cases going to trial. Wallace said, pointing to a report by the 
U.S. Judicial Conference estimating that a five percent reduction in 
guilty pleas would result in a 33 percent increase in trials. 43 

This concern was also raised in another article regarding post-Enron sentencing 
reforms in which a partner at Steptoe & Johnson LLP observed, “[i]n terms of 
causing people to plead, you could make the argument that there are 
disincentives to plead because the guidelines cause sentences to be so onerous 
[now] that nobody can get around them, so you have to go try the case.” 44 
Finally, in an article dedicated to Sarbanes-Oxley, the former Principal 
Associate Deputy Attorney General in the Clinton administration coimiienled 
that some believed the DOJ’s policies after Enron would simply stifle plea 
bargaining in the federal system. 50 

Not everyone was convinced, however, that the flurry of activity after Enron 
would lead to lower rates of plea bargaining. Marc Miller, in an article 
discussing prosecutorial power in sentencing, questioned the legitimacy of these 
concerns and predicted a wildly different result. 

If many commentators who have praised the Department policies for 
restricting plea bargains are correct, then they should expect a 
reversal of the longstanding increase in guilty plea rates in the 
federal system. The availability of open pleas (pleas that are not the 
product of bargains) means that the guilty pica rate may remain 
high, but if the Attorney General has put a functioning brake on the 
habit of making deals defendants cannot refuse, then, other things 
being equal, some decrease in the guilty plea rate should result. If 
I am correct that the PROTECT Act simply increases prosecutorial 
power compared to all other actors and therefore the ability to 


48. Attorney General Ashcroft Announces New Hardball Policy on Charging, Plea 
Bargaining , 73 Criin. L. Rep. (BN A) 24 (2003) | hereinafter Ashcroft Charging Policy |, 
available at http://litigationcenter.bna.com/pic2/lit.nsf/id/BNAP-5RPJKS ?Opendocument. 

49 . Robert Pack, Defense Lawyers and Federal Sentencing Guidelines, WASH. LAW., Oct. 
2003, at 26. 

50. Gary G. Grindlcr & Jason A. Jones, Please Step Away from the Shredder and the 
“ Delete ” Key: §§ 802 and 1102 of the Sarbanes-Oxley Act , 41 Am. Creml L. Rev. 67, 89 
(2004) (“Skeptics, both within and outside of the DOJ, will no doubt argue that the policy will 
have the opposite result, effectively stifling plea bargains that are often pivotal in securing the 
information necessary to prosecute ‘up the chain.’ It is too early to tell.”). 
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control plea/trial differentials, the guilty plea rate will hold steady 
or continue to rise/ 1 

Miller not only challenged the concerns of many in the defense bar regarding 
the impact of post -Enron reforms, he also raised an issue at the heart of this 
analysis: What has actually changed with regard to the focus on and sentencing 
of financial criminals since 2001 ? 

If one takes Miller’s statement one step further and argues that post-Enron 
reforms did little more than increase prosecutorial power, are any of the 
assumptions that have been made about the impact of SOX, the DOJ policies, 
or the Sentencing Guidelines amendments correct? Scholars, attorneys, and 
laypersons alike appear lo have embraced the position that the governments 
war on financial crimes would result and, in fact, has resulted in increased focus 
on economic crimes and increasingly harsh sentences for all defendants caught 
under the purview of the Sentencing Guidelines applicable to fraud. Now that 
seven years have passed, the need for speculation is over and one can examine 
whether the Jamie Olis’s of the world were merely a blip on the screen of 
federal enforcement or whether fundamental, broad-sweeping changes have 
actually occurred. 

III. While Wars Wage Above, The Trenches Lay Silent 

The Sentencing Commission makes available statistical data dating from 
1 995 through 2006 regarding an array of matters traceable under the Sentencing 
Guidelines/ 2 If, as has been argued, fundamental shifts have occurred in 
financial crimes enforcement, such changes should be evident in the array of 
data collected in these studies. Furthermore, because these statistics pre-date 
the corporate scandals by several years, even a gradual shift in focus should 
become evident over time. 


51. Miller, supra note 18, at 1258. 

52, The data are presented in annual reports that cover the federal fiscal year. Thus, the 
2006 report includes data from October 1 . 2005 through September 30, 2006. For purposes of 
this article, the year of the report will be used for both descriptive discussion and for graphing 
the data. 

It should also be noted that in the 2004 and 2005 reports, data were divided between pre- 
and post -Blakely and pre- and post -Booker time periods, respectively. See United States v. 
Booker, 543 U.S. 220 (2005); Blakely v. Washington, 542 U.S. 296 (2004). Where appropriate, 
this article will combine these statistics lo create one data point for 2004 and one data point for 
2005. Where this is not appropriate because of the nature of the data being examined, the 
discussion or graph will indicate such. 
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A. Has the Government’s Focus on Financial, Crimes Prosecutions 
Increased? 

The first proposition advanced by the government following the collapse of 
Enron and the ensuing rush for reform was that the government’s focus on 
financial crimes has dramatically increased. The Sentencing Commission 
tracks the number of prosecutions each year in two categories related to the 
government’s claim. First, statistics are available for “Fraud” cases, which 
include fraud and deceit and insider trading. Second, statistics are available for 
“Non-Fraud White Collar Cases" cases, which include embezzlement, forgery, 
bribery', money laundering, and tax evasion. Below are the numbers of 
prosecutions for such offenses from 1995 through 2006. 53 

FIGURE 1 

Total Number of Fraud and Non-Fraud White Collar Cases 



What is evident from these statistics is that a major shift in the number of 
fraud cases has not occurred, and a reduction has actually resulted in the 
number of non-fraud white collar crime prosecutions since 2001 . It is certainly 
worthy of mention that by 2003 the government did increase fraud prosecutions 


53. The Sentencing Commission offers their federal sentencing statistics for the years 1995- 
2006 online. See U.S. Sentencing Comm’n, Annual Reports and Statistical Sourcebooks, 
http://www.usse.gov/annrpts.htm (last visited Nov, 16, 2007J [hereinafter U.S. Sentencing 
CominTi Reports], It should be noted that no data were available in 1995 for “non-fraud white 
collar crime.” Furthermore, the Sentencing Commission calculated these percentages using the 
total number of guideline cases per year. In certain circumstances, an insignificant number of 
cases were removed from the data set because of missing primary offense categories. For 
purposes of calculating the total number of cases per year, however, this study utilizes the total 
number of guideline cases for consistency. 
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by 760 cases from the number of cases in 2001. This, coupled with the 
subsequent decline in fraud prosecutions to a low of 6956 in 2005, only 128 
more than in 200 1 , does little to bolster the government’ s position that financial 
crimes prosecutions have become a high priority for the DOJ. 

While the specific number of financial crimes prosecutions per year reveals 
a significant gap between the government’s assertions and reality, even more 
telling is an analysis of the percentage of offenders in the federal system for 
whom fraud or non-fraud wlrite collar crime was the primary offense category. 51 
Through an examination of these data, one can trace the DOJ’ s commitment to 
a particular subset of criminal activity relative to other crimes in a particular 
year. While there are limitations to the strength of such an analysis, it does 
offer a glimpse at both the resources and the commitment of the government 
over lime, whether by choice or by circumstance. 

FIGURE 2 

Percentage of Offenders in the Federal System for Whom Fraud/White Collar 
Crime was the Primary Offense Category 



Between 2001 and 2006, the percentage of offenders in the federal system 
for whom fraud was the primary offense category declined from 11.4% to 
9.7%'. Similarly, the percentage of offenders for whom non-fraud white collar 
crime was the primary offense level declined from 6.4% to 4.8%. These 
declines continued a trend that had been present since 1995. While this appears 
counterintuitive given the government’ s statements regarding its renewed focus 
on financial crimes following Enron and similar corporate scandals, it appears 
that the bulk of federal enforcement resources have been placed elsewhere. 


54 . Id. 
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While many might assume that an increased focus on terrorism or drug cases 
may have resulted in this down-swing, the actual culprit is immigration cases. 
The percentage of’ offenders for whom an immigration violation was the 
primary offense category grew from 8.3% in 1995 to 24.5% in 2006. 

It is difficult to know whether the increase in immigration cases represents 
a true focus of the federal government to the detriment of the war on financial 
crimes because immigration cases are often disposed of quickly through fast 
track systems. Therefore, it is worth examining the percentage of federal 
defendants for whom the primary offense category was fraud or non-fraud 
white collar crime from 1995 through 2006 when immigration cases arc 
removed from the calculations. 55 


TIGURE 3 


.Percentage of Offenders in the f ederal System for Whom Praud/ White 
Collar Grime was the Primary Offense C ategory 
(Excluding Immigration Cases) 



■ “•"Is" oii-Fraiid 
White: Collar 


These figures indicate that even when immigration cases are removed from 
the data sets, the government's focus on federal prosecution of financial crimes 
as compared with other offense categories has diminished since 1995, with no 
increase following Enron. When compared to the previous graph, this figure 
demonstrates a less abrupt decrease. But, it also lends further support for the 
position that the DO.T has not, as it claimed, increased fraud prosecutions. 
Based on these data, it appears that the government’s new era in financial 
crimes enforcement has not materialized. Rather, perhaps it is more accurate 


55. Id. 
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to state that there is a perception that enforcement has increased because the 
government has focused its efforts on a few high profile corporate scandals. 

B. Have Sentences for Financial Crimes Increased? 

With ever-increasing demands on the DOJ in various areas of federal 
criminal law enforcement, it may seem irrelevant to some that the DOJ has not 
increased the number of financial crimes cases since Enron. For those who 
embrace such an argument, perhaps there is a belief that increasing sentences 
resulting from the 2001 Economic Crime Package, SOX, DOJ policies, and 
subsequent Sentencing Guidelines amendments for fraud are sufficient to reign 
in those who perpetrate such offenses. As we have seen, however, predictions 
regarding the impact of post-Emon reforms and government claims of success 
do not necessarily equate into true change. It is necessary, therefore, to 
examine average and mean sentences of individuals convicted of fraud. Below 
is a graph demonstrating the mean and medium length of sentences for 
individuals wilh fraud as their primary offense category. 56 

FIGURE 4 


Mean and Median Length of Sentence for I ndividuals With Fraud 
as the Pririiiaiy OiTense Category 





“Median 


Year 


56. Id. Figure 4 includes specific information for pre- and post -Blakely 2004 and pre- 
Booker 2005. Furthermore, data were only available from 1 996 forward foT average and mean 
sentences. 
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Again, the results are surprising. Where are the “radical increases” predicted 
by some as a result of SOX and the amendments to the Sentencing 
Guidelines? 57 In 2001, the average sentence for fraud was fourteen months, a 
0.8 month increase from the year before. With the exception of one year, the 
average sentence then climbed slightly towards, but never reached, fifteen 
months until post-Booker 2005. 5S Remembering thatthe 200 1 Economic Crime 
Package did not go into effect until November 200 1 and would not have had an 
impact on sentencing until 2002, it appears that both the sweeping Sentencing 
Guidelines amendments made shortly before Enron and all of the post-Enron 
reforms from Congress, the DOJ. and the Sentencing Commission combined to 
increase sentences for economic crimes by less than one month in the years 
shortly after Enron. 59 When median sentences are examined, an even more 
significant trend appears. In 2001, before the impact of the 2001 Economic 
Crime Package or post-Enron reforms were realized, the median sentence for 
fraud increased to ten months for the first time since the Sentencing 
Commission began tracking this information. Following this brief spike, the 
median returned to eight months in 2002. Two years later, in the midst of the 
government’s war on linancial crimes, median sentences fell again to six 
months. An average defendant convicted of fraud, therefore, actually fared 
better following Enron and the subsequent reforms. Furthermore, that the 
median sentence decreased after 2001 may indicate that any increase in mean 
sentences resulted from only a select few staggering sentences in some of the 
more publicized catastrophic fraud cases. 

It must be noted that beginning with post -Booker 2005 , a clear upward trend 
begins to appear in the data, indicating that semences for fraud are on die way 
up. To attribute this to reforms implemented years before and which were 
apparently ineffective for the first four years of the war on financial crimes, 
however, seems to ignore the more likely cause of this recent increase in 
sentence length. If one examines the data over time, it appears that the 
Supreme Court’s decision in Booker had a much more significant and 
immediate impact on sentences than all of the post -Enron reforms combined. 
Apparently, Congress missed its mark by passing SOX and encouraging 
amendments to the sentencing guidelines, when all that was really necessary to 
meel dieir goals was lo remove the mandatory nature of the sentencing 


57. See Kroger, supra note 47, at i 14-15. 

58. The graphs in this article discussing the length of sentences and plea bargaining rates 
include pre- and post -Blakely and pre- and post -Booker data points. 

59. See Bowman, Sarbanes-Oxley Act, supra note 27, at 232 (stating that the Economic 
Crime Package went into effect in November 2001). The mean sentence for fraud for 2002 
throngh pr e-Booker 2005 was 1 4.84 months, a 0.84 month increase over the average sentence 
in 2001. See supra Figure 4. 
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guidelines. While it is still too early to make definitive conclusions about the 
impact of the Supreme Court’s decision in Booker, it appears that making the 
sentencing guidelines advisory may be resulting in increasingly severe 
sentences. Regardless, and for purposes of this study, the increase in the length 
of sentences following the Supreme Court’s actions in 2005 does not seem to 
cloud the more relevant determination that no “radical increases” in prison 
sentences resulted from the reforms implemented in response to Enron and 
other corporate scandals. 

Looking more closely at what the DOJ itself described as the most 
commonly charged offenses for financial crimes, wire and mail fraud, one secs 
a slightly improved result. 60 

riGURE 5 


Mean Sentence for Offenders with Mail or Wire Fraud as the Primary Offense 



1341 

(Mail Fraud) 
-*18U:S.e. 1343 


(Wire Fraud) 


Year 

While data beyond 2003 arc not available for these specific offenses, in the 
two years after Enron, only the mean sentence for mail fraud increased. Mail 
fraud sentences increased between 2001 and 2003 by more than ten percent. 


60. See December Letter from Eric H. Jaso, supra note 6, at 278 (''Central to [SOX] were 
substantial increases in the statutory penalties for the crimes most commonly charged by federal 
prosecutors in corporate fraud and obstruction-of-justice cases (so-called ‘white collar’ 
crimes).”); see also Perino, supra note 1, at 684 (“In addition to creating new crimes, [SOX] 
beefs np the penalties for certain existing crimes. Maximum penalties for mail and wire fraud 
are increased from five to twenty years.”). 
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Though these data are sparse, it does allow for some initial observations. Recall 
that Frank Bowen predicted that “though a one -base-offense-level increase [to 
section 2B 1 . 1 of the Sentencing Guidelines] may seem insignificant, it actually 
has profound effects on thousands of individual defendants. It bumps up the 
sentencing range of every federal defendant by one level, thus increasing the 
minimum guideline sentence of defendants subj ect to imprisonment by roughly 
ten percent.” 61 It is possible, therefore, that the ten percent increase in mail 
fraud sentences is a direct result of the one point increase in defendants’ base 
offense levels. Curiously, if the one point increase in base offense level 
affected mail fraud, why did it not equally impact wire fraud and all other fraud 
offenses sentenced under section 2B1.1 of the Sentencing Guidelines? That 
there was no ten percent increase in fraud convictions generally indicates that 
perhaps some as of yet unidentified influence was at work for mail fraud 
between 2001 and 2003. Regardless, it must he noted that the base offense 
level amendment to section 2B 1 . 1 was but one small act in a sea of changes 
following the corporate scandals beginning in 2001. If this Sentencing 
Guidelines amendment is responsible for the increase in prison time for 
defendants convicted of mail fraud, the looming question still remains: where 
may the impact of all the other reforms be seen and why, even here, an impact 
for financial crimes in general is absent. 62 

C. Have the Percentage of Cases Resulting in Plea Agreements Diminished? 

Given that neither actual enforcement nor prison sentences for financial 
crimes appear to have increased dramatically since 200 1 , our final question 
seems already answered. Have the number of cases resulting in plea 
agreements decreased as many feared? 63 The answer is no. 


61. Bowman, supra note 7, at 433. 

62. Some might argue that post-Enron reforms increased the number of defendants with 
low loss levels receiving prison lime rather than probation. See supra note 34 and 
accompanying text. As defendants who receive probation are not included in the Sentencing 
Commission’s sentencing statistics, such a change might lower average sentences as more 
defendants with minimal prison time enter the statistical data sets. Review of the statistics 
tracking the number of fraud defendants receiving probation as opposed to prison sentences, 
however, reveals that the number of financial crimes defendants receiving probation has 
actually increased since 2000. SeeU.S. Sentencing Comm’ n Reports, supra note 53. In 2000. 
30.8% of fraud defendants received probation, as compared w'ith 34.8% and 32.4%' in 2004 and 
pr e-Booker 2005 respectively. See id. 

63. U.S. Sentencing Comm’n Reports, supra note 53. 
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FIGURE 6 

Percentage of Cases Resulting in Guilty Pleas and in Trials in Fraud Cases 



Year 


In the federal system as a whole, picabargaining appears, as might have been 
expected, to be thriving at well over 94.5% since 1999. While minor 
fluctuations are to be expected, it is curious that, of the year s in which the 
Sentencing Commission has kept data, the highest rate of plea bargaining 
occurred in 2002. After this spike, plea bargaining rates for each year for all 
federal crimes rested comfortably between 94 .5 % and 96.6%. These figures arc 
for all federal crimes, and one might expect that the greater impact would be 
seen with regard to fraud cases specifically. In examining the percentage of 
plea bargaining in fraud cases, however, one does not lind a significant impact 
from post-Enron reforms. 64 


64. Id 
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FIGURE 7 


Percentage ofCases Resulting in Guilty Pleas and in Trials 
in All ( uses in the fed end S\>tem 



Year 


■ Trials 

■ Guilty 
Pleas 


Strikingly, the percentage of fraud cases resolved through guilty pleas 
mimics the percentages for all federal criminal cases. These data tell us several 
important things about the impact of post-Enron reforms on financial crimes 
plea bargaining. First, any impact that may have occurred was minimal. As 
with federal criminal prosecutions generally, the percentage of defendants 
pleading guilty to fraud remained above 95% for every year since 1999, with 
the exception of post -Booker 2005. Second, the percentage of cases resulting 
in plea bargains is higher after 2001 than before, which is the opposite effect 
predicted by some in the defense bar. 65 Finally, as can be seen below, whatever 
forces acted upon plea bargains in fraud cases during these years impacted the 
entire institution of federal plea bargaining in the same manner. 


65. See Ashcroft Charging Policy, supra note 48. at 24: Grindlcr & Jones, supra note 50. 
at 89 (“Skeptics, both within and outside of the DOJ, will no doubt argue that the policy will 
have the opposite result, effectively stilling plea bargains that are often pivotal in securing the 
information necessary to prosecute ‘up the chain.’ Tt is too early to tell.”); Pack, supra note 49, 
at 26. 
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FIGURE 8 


Percentage of Cases Resulting in Guilty Pleas Instead of Trials in AIL Cases and 
Fraud Cases in iiie Federal System 



Year 


This means that if any of the reforms are directly attributable to these 
fluctuations, such as the spike in 2002. it would have to result from a reform 
that impacted not just financial crimes but all federal crimes. Regardless, plea 
bargaining remains alive and well, and the fears of those who believed the 
federal criminal system was about to come crashing down have not 
materialized. 

Having examined the data, what must be asked is. after all that the 
government did in response to corporate scandals and all that has been said 
publicly about the war on financial crimes, why does it appear that little has 
actually changed? Why have financial crimes prosecutions not increased 
dramatically? Why are financial criminals receiving only marginally higher 
sentences? The answer may be found in the institution some felt was in 
jeopardy because of post-Enron reforms: plea bargaining. Prosecutors are not 
using their weapons in the war on financial crimes to increase prosecutions or 
prison sentences, but instead arc using new statutes and the possibility of 
monumental sentences as tools to encourage defendants to accept plea 
agreements that include sentences similar to those offered before 2001. For 
those who refuse the government’s advances, prosecutors are prepared to use 
all of their new powers to secure significantly higher sentences as hoth a 
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punishment for removing themselves from the plea bargaining machine and as 
an example to others who might be considering the same foolish course. 

7V. Plea Bargaining’ s Continued Triumph 
A. Plea Bargaining \s Rise 

The history of plea bargaining’ s growth is the history of prosecutors gaining 
increased leverage to bargain. George Fisher begins his seminal work on plea 
bargaining in America, Plea Bargaining 's Triumph, with a somber expression 
of remorse over this machine’ s rise to prominence and with a single statement 
summarizing why this system in which rights are exchanged for concessions 
triumphed. 

There is no glory in plea bargaining. In place of a noble clash for 
truth, plea bargaining gives us a skulking truce. . . . But though its 
victory merits no fanfare, plea bargaining has triumphed. . . . 

The battle has been lost for some time. . . . [V] ictory goes to the 
powerful .* 

Although plea bargaining, of course, pre-dates the American criminal justice 
system, its evolution into a force that consumes over 95% of defendants in 
America is a phenomenon confined predominantly to the nineteenth and 
twentieth centuries. 67 This rise can be attributed to various forces, but, as Fisher 
states above, the increasing power of prosecutors is the pinnacle reason for plea 
bargaining' s success. 


66. George Fisher, Plea Bargaining ’s Triumph, 109 YaleL.J. 857, 859 (2000) (emphasis 
added); see also George Fisher, Plea Bargaining’s Triumph: A History of Plea 
Bargaining in America (2003) [hereinafter Fisher, History of Plea Bargaining] . For a 
discussion of scholarship on plea bargaining generally and the debate over whether plea 
bargaining is an appropriate pail of our criminal justice system, see Jacqueline E. Ross, 
Criminal Law and Procedure: The Entrenched Position of Plea Bargaining in United States 
Legal Practice, 54 Am. J. Comp. L. (Supplement) 717 (2006). 

67. See Albert W. Alschuler, Plea Bargaining and Its History, 79 CoiUM. 1 . Rf.V. 1 (1 979) 
| hereinafter Alschuler, Plea Bargaining | (discussing the evolution of plea bargaining beginning 
with an examination of confessions in twelfth century England); see also Albert W. Alschuler, 
Plea Bargaining and Its History, 13 LaW&Soc’yRev. 21 1 (1979) [hereinafter Alschuler, Plea 
History] (tracing the history of plea bar gaining); Jeff Palmer, Abolishing Plea Bargaining: An 
End to the Same Old Song and Dance. 26 Am. J. Crim.L. 505. 508-11 (1999) (describing plea 
bargaining’s existence in early American history and its rise to prominence in more recent 
history); Robert E. Scott & William J. Si.unl/. Plea Bargaining as Contract, 101 Yale L.J. 
1 909, 1 91 2 (1 992) (commenting thatplea bargaining "is not some adjunct to the criminal justice 
system; It is the criminal justice system”). 
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Albert Alschuler, in discussing the history of plea bargaining, draws a similar 
conclusion. He states, the “history of plea negotiation LJ is a history of 
mounting pressure for self-incrimination, and in explaining this phenomenon, 
a growth in the complexity of the trial process over the past two-and-one-half 
centuries seems highly relevant.” 68 While Alschuler’ s article focuses on the 
impact of growing complexities, he alludes to the way these forces bestow 
power on prosecutors managing the criminal system and willing to offer 
significant incentives for those who will bypass a trial. 69 “When Joan of Arc 
yielded to the promise of leniency that this court made," comments Alshuler, 
“she demonstrated that even saints arc sometimes unable to resist the pressures 
of plea negotiation.” 70 

In Plea Bargaining’s Triumph, Fisher further develops the idea that as the 
criminal system becomes more complex, prosecutors gain increased powers to 
offer significant incentives to defendants.' 1 Through analysis of plea 
bargaining in Massachusetts, Fisher argues that as the criminal system becomes 
more sophisticated, prosecutors gain the power to use selective charge 
bargaining to offer reduced sentences for those who will negotiate. ' 2 The key 
element of this mactiine, of course, is prosecutorial discretion and the ability to 
select from various criminal statutes with significantly' different sentences.' 3 


68. See Alschuler, Plea Bargaining , supra note 67, at 40; see also Alschuler, Plea History, 
supra note 67. 

69. See Alschuler, Plea Bargaining, supra note 67, at42 (”[T]he more formal and elaborate 
the trial process, the more likely it is that this process will be subverted through pressures for 
self-incrimination.”); see also Alschuler, Plea History, supra note 67. 

70. See Alschuler, Plea Bargaining, supra note 67, at 41. 

71. See Fisher, History of Plea Bargaining, supra note 66, at 23 (staling that plea 
bargaining is "an almost primordial instinct of the prosecutorial soul”); see also Stephanos 
Bibas, Pleas’ Progress, 102 Mich. L. Rev. 1024 (2004) (reviewing Fisher, History of Plea 
Bargaining, supra note 66); Jennifer L. Mnookin, Uncertain Bargains: The Rise of Plea 
Bargaining in America, 57 STAN. L. Rev. 1721 (2005) (reviewing FISHER, HISTORY OF PLEA 
Bargaining, supra note 66). 

72. Fisher, History or Plea Bargaining, supra note 66, at 210 ("[Sentencing 
Guidelines] invest prosecutors with the power, moderated only by the risk of loss at trial, to 
dictate many sentences simply by choosing one set of charges over another.”). 

73. For a discussion of charge bargaining and its use by prosecutors, see Boyd, supra note 
19, at 592 ("Not only may a prosecutor choose whether to pursue any given case, but she also 
decides which charges to file.”); Brown & Bunnell, supra note 25, at 1066-67 (“Like most plea 
agreements in federal or state courts, the standard D C. federal plea agreement starts by 
identifying the charges to which the defendant will plead guilty and the charges or potential 
charges that the government in exchange agrees not to prosecute.”); Jon J. Lambiras. White- 
Collar Crime : Why the Sentencing Disparity’ Despite Uniform Guidelines?, 30 Pepp. L. Rev. 
459, 512 (2003) ("Charging decisions are a critical sentencing matter and are left solely to the 
discretion of the prosecutor. When determining which charges to bring, prosecutors may often 
choose from more than one statutory offense.” (footnote omitted)), Moohr, supra note 44, at 
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Rather than arguing that this rise in power leveled off in the twentieth century 
when the rate of plea bargaining in federal cases began to top 80%. Fisher 
argues that the power to control the system and offer defendants deals has only 
continued to increase. As an example, he argues that the passage of the 
Sentencing Guidelines in the last decade of the twentieth century greatly 
increased prosecutors’ control of the system, and therefore, increased their 
ability to force defendants into plea agreements. 

Before the advent of modern sentencing guidelines, both prosecutor 
and judge held some power to bargain without the other’s 
cooperation. . . . Today, sentencing guidelines have recast whole 
chunks of lire criminal code in the mold of the old Massachusetts 
liquor laws. By assigning a fixed and narrow penalty range to 
almost every definable offense, sentencing guidelines often 
empower prosecutors to dictate a defendant's sentence by 
manipulating the charges. Guidelines have unsettled the old balance 
of bargaining power among prosecutor, judge, and defendant by 
ensuring that the prosecutor, who always had the strongest interest 
in plea bargaining, now has almost unilateral power to deal. ,4 

With prosecutors in firm control of the decision-making process, Fisher 
concludes that the plea bargaining machine is unlikely to fall from its 
triumphant state. 75 

The rise inprosecutorial power to manipulate an ever more complex criminal 
justice system and select from differing criminal statutes as a means of 
controlling sentencing explains only half of the plea bargaining machine. 
Without significant differences in the sentences available as a result of pleading 
guilty as opposed to risking trial, plea bargaining cannot contain enough of an 
incentive for defendants to give up the tight. 76 In a 1981 article on plea 


177 (“The power of the prosecutor to charge is two-fold: the power to indict or not . . . and the 
power to decide what offense to charge.”). 

74. Fisher, History ofPlea Bargaining, supra note 66, at 17; see also Boyd, supra note 
19, at 591-92 (“While the main focus on the Sentencing Guidelines appeared to be narrowing 
judicial discretion in sentencing, some critics argued that the Sentencing Guidelines merely 
shifted the federal judges’ discretionary power to federal prosecutors.”); Miller, supra note 18, 
at 1252 (“The overwhelming and dominant fact of the federal sentencing system, beyond the 
Commission and the guidelines and mandatory penalties, is the virtually absolute power the 
system has given prosecutors over federal prosecution and sentencing.”). 

75. See Fisiier. History or Plea BARGAINING, supra note 66. at 230 ("[Plica bargaining 
grew so entrenched in the halls of power that today, though its patrons may divide its spoils in 
different ways, it can grow no more. For plea bargaining has won.”). 

76. Stephanos Bibas, Bringing Moral Values into a Flawed Plea-Bargaining System , 88 
Cornell L. Rev. 1425, 1425 (2003) (“The criminal justice system uses large sentence 
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bargaining, Alschuler wrote of this “differential” and stated, “Criminal 
defendants today plead guilty in overwhelming numbers primarily because they 
perceive that this action is likely to lead to more lenient treatment than would 
follow conviction at trial. A number of studies suggest this perception is 
justified.” 7 ' Among such studies was an examination by David Brereton and 
Jonathan Casper that analyzed robbery and burglary defendants in three 
California jurisdictions. 78 The results were shocking and illustrated that 
defendants who exercised their constitutional right to a trial received 
significantly higher sentences than those who worked with prosecutors to reach 
an agreement. 79 Not limiting themselves to a mere observation of sentencing 
trends, the researchers also made an insightful statement regarding the impact 
of high differentials on the rates of plea bargaining: 

The point of the preceding discussion is simple enough: when 
guilty' plea rates are high, expect to find differential sentencing. We 
believe that recent arguments to the effect that differentials are 


discounts to induce guilty pleas. Of course these discounts exert pressure on defendants to 
plead guilty.”). Along with sentencing differentials, of course, are considerations by the 
defendant of the likelihood of success at trial. See Stephanos Bibas, Plea Bargaining Outside 
the Shadow of Trial, 1 17 Harv. I,. Rf.v. 2464. 2465 (2004) ("In short, the classic shadow-of- 
trial model predicts that the likelihood of conviction at trial and the likely post-trial sentence 
largely determine plea bargains.”). A prosecutor, however, has less control of a defendant’s 
perceptions of these odds, and, as such, this topic is less applicable to our discussion. 

77. Alschuler, supra note 26, at 652-53 (footnote omitted). Alschuler goes on to state: 
"Although the empirical evidence is not of one piece, the best conclusion probably is that in a 
great many cases the sentence differential in America assumes shocking proportions.” Id. at 
654-56; see also Jenia Iontcheva Turner, Judicial Participation in Plea Negotiations : A 
Comparative View, 54 Am. .1. Comp. 1,. 199, 251 (2006) ("While practitioners disagree about 
the acceptability of a large sentence differential between the post-plea and post-trial sentence, 
they agree that such a differential is common.” (footnote omitted)). 

78. See David Brereton & lonathan D. Casper, Does It Pay to Plead Guilty?: Differential 
Sentencing and the Functioning of Criminal Courts, 16 Law & Soc’Y Rev. 45, 55-59 (1981- 
82): see also H. J. Shin. Do Lesser Pleas Pay?: Accommodations in the Sentencing and Parole 
Process, 1 J. Crim. Just. 27 (1973) (finding that charge reduction directly results in reduction 
of the maximum sentence available and indirectly results in lesser actual Lime served). 

79. See Brereton & Casper, supra note 78, at 55-59: see also Daniel Givelber, Punishing 
Protestations of Innocence: Denying Responsibility and Its Consequences, 37 Am. Crim. L. 
Rev. 1363, 1382 (2000) (“The differential in sentencing between those who plead and those 
convicted after trial reflects the judgment that defendants who insist upon a trial are doing 
something blameworthy.”); Tung Yin, Not a Rotten Carrot: Using Charges Dismissed Pursuant 
to a Plea Agreement in Sentencing Under the Federal Guidelines. 83 CAL. L. Rev. 419. 443 
(1995) ("Curiously, the arena of plea bargaining pits the concepts of duress and consideration 
against each other: a large sentencing differential makes it more likely that a defendant is 
coerced into pleading guilty, and yet it also increases the benefit offered in exchange for the 
guilty plea.”). 
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largely illusory do not withstand serious scrutiny, even though this 
revisionist challenge has been valuable in forcing us to examine 
more closely what is too often taken to be self-evidently true. so 

Significant differentials, Brereton and Casper argued, are a tool used to increase 
plea bargaining rates by increasing the incentives for negotiation. 81 

Under the above theory, that as differentials increase so too do the incentives 
to accept a prosecutor’s offer, it must also be true that at some point 
differentials are so extreme as to make rejection of a plea agreement irrational 
regardless of guilt or innocence. S2 Such realizations have led some to argue that 
plea bargaining is equivalent to torture. 

Wc coerce the accused against whom wc find probable cause to 
confess his guill. To be sure, our means are much politer; we use no 
rack, no thumbscrew, no Spanish boot to mash his legs. But like the 
Europeans of dislanl cenluries who did employ these macliines, we 
make it terribly costly for an accused to claim his right to the 
constitutional safeguard of trial. Wc threaten him with a materially 
increased sanction if he avails himself of his right and is thereafter 
convicted. The sentencing differential is what makes plea 
bargaining coercive. There is. of course, a difference between 
having your limhs crushed if you refuse to confess, or suffering 
some extra years of imprisonment if you refuse to confess, but the 
difference is of degree, not kind. Plea bargaining, like torture, is 
coercive. 8 '’ 


80. See Brerelon & Casper, supra note 78, al 69. 

81 . See id. at 45 ("It is this sentence differential (whether conceived of as a reward to guilty 
pleaders or as a punishment of those who waste the court’s tune by ‘needless’ trials) which has 
traditionally been seen as the engine driving the plea-bargaining assembly line.’’); see also 
Givelber, supra note 79, at 1382 ("The pragmatic justification for differential sentencing is 
simple and powerful: we want those charged with crimes to plead guilty, and differential 
sentencing provides an accused with a strong incentive to do just that,"). 

82. See Donald G. Gifford, Meaningful Reform of Plea Bargaining: The Control of 
Prosecutorial Discretion , 1983 U. III. L. Rev. 37, 46 (1983) (“The sentencing differential 
between defendants who are convicted at trial and those who accept the prosecutor’s offer to 
plead guilty is so pervasive and so substantial that few defendants are foolhardy enough to risk 
testing the prosecutor' s determination of the ‘value’ of their case.”). 

83. John IT. Langbein, Torture and Plea Bargaining. 46 U. CHI. L. REV. 3, 12-13 (1978) 
(footnote omitted). While some argue that increased differentials encourage (innocent 
defendants to waive their right to a trial, thus producing an unjust result. Frank Eastcrbrook 
argues that this does not mean plea bargaining itself is an unacceptable institution. 

From a market perspective, acceptance of such pleas [from innocent 
defendants] is no mystery. Sometimes the evidence may point to guilt despite the 
defendant’ s factual innocence. It would do defendants no favor to prevent them 




116 


2007] PLEA BARGAINING S SURVIVAL 483 


Regardless of the legitimacy of such a dramatic characterization of a 
mechanism which is a vital aspect of the American criminal justice system, 
statements such as the one above serve to reinforce the persuasive value of large 
sentencing disparities and remind us that prosecutors benefit from increased 
control and higher maximum sentences because these weapons allow them to 
increase differentials to encourage bargaining. 

B. The Continued Triumph 

As has been discussed, plea bargaining relies on two fundamental elements: 
a prosecutor’s power to structure and offer a plea bargain and the significance 
of the differential between the sentence available through negotiations and the 
sentence a defendant risks if unsuccessful at trial. Through consideration of 
these two elements, the reasons for the failure of post -Enron reforms to result 
in increased prosecutions or prison sentences becomes clear, and the 
expectation of some that these reforms might lead to decreasing plea bargaining 
rates seems to ignore the true operation of the pica bargaining machine. 

When examined in light of the discussion above, each post-Enron reform 
either serves to increase prosecutorial power to charge bargain and select 
sentencing ranges, increase the top end of differentials faced by defendants, or 
do nothing at all to impact prosecutors’ ability to deal. I cl us begin with the 
DOJ policies issued in 2003, aimed at ensuring the most readily provable 
offense is charged and enlisting prosecutors in the battle to frustrate the 
instances of downward departures.’ 4 As discussed previously, if the September 
22 memorandum requiring that a prosecutor charge the most readily provable 
offense were followed, there would be little incentive for defendants to enter 
into plea bargains because the differential between the offered plea and the 


from striking the best deals they could in such sorry circumstances. And if the 
probability of the defendant’s guilt is indeed low even on evidence that would be 
placed before the court . . . the sentencing differential will be correspondingly 
sleep. 

Frank H. Easterbrook, Criminal Procedure as a Market System, 1 2 J. LEGAL STUD. 289, 320 
(1983); see also F. Andrew Hessick III &ReshmaM, Saujani , Plea Bargaining and Convicting 
the Innocent: The Role of the Prosecutor, the Defense Counsel, and the Judge, 1 6 RYU J. PtJR, 
L. 189, 204 (2002) (“The innocent defendant 1 1 may regard the incentives as holding more value 
because he perceives the system as unreliable.”). What Easterbrook's discussion fails to 
recognize is the significant economic costs associated with taking a case to trial. As such, if the 
differential is significant enough, an individual might plead guilty to avoid the financial 
devastation that could result from forcing a trial he or she may actually win. 

84. See September Memorandum, supra note 18, at 130 (regarding the Department of 
Justice policy concerning charging criminal offenses, disposition of charges, and sentencing); 
see also July Memorandum, supra note 20, at 376 (regarding the Feeney Amendment to the 
PROTECT Act). 
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sentence at trial would become inconsequential. 85 As plea bargains have not 
decreased, therefore, the logic al conclusion is that prosecutors have ignored this 
memorandum in so far as it attempts to limit their discretion to create incentives 
for defendants. Prosecutors have themselves supported this conclusion by 
admitting that the memorandum has made no difference in their daily 
operations. Shortly after the memorandum’ s release, an article appearing in The 
Champion described the impact of the policy as “[n]ot much.” 8 '’ As the article 
highlights, USAO’s responded to a survey by indicating that it was “still 
business as usual in the courthouse.” 87 While most prosecutors argued that 
nothing had changed because they were abiding by the memorandum’s dictates 
before its release, the true message being conveyed was that plea bargaining 
remained alive and well. 88 Of course, that plea bargaining and the status quo 
survived the DOJ mandate does not mean prosecutors were in open violation 
of the memorandum. Rather, the memorandum itself had been structured to 
allow prosecutors to attain compliance without amending their procedures 
because “the tough- sounding 2003 policies include exceptions that any wise 
prosecutor (and there are many wise prosecutors) could drive a truckthrough.” 89 
Whether litis was purposeful or an inadvertent window llirough which business 
as usual could endure, the end result was that charge bargaining and the 
incentives created by this system continued to exist. 

While it appears that the September 22 DOJ memorandum did little to 
change day-to-day operations, the July 28 DOJ memorandum enforcing the 
Feeney Amendment had an actual and significant impact. By removing the 
ability of judges to grant downward departures in certain cases and creating a 
system in which the DOJ would both monitor and challenge all unsupported 
downward departures, prosecutors gained further power to control the system 
in which they operate. George Fisher, with regard to the passage of the 
Sentencing Guidelines, argued that as judges lose the ability to influence 
sentences, prosecutors become the lone gatekeeper and controllers of the 
discretionary elements of the sentencing process. 90 Tt appears that the Feeney 


85. See Alschuler, supra note 26, at 657; Ashcraft Charging Policy, supra note 48, at 24. 

86. See G. Jack King, Jr., NACDL Survey: USAOs Deny Ashcroft Memo Affecting Plea 
Bargaining , Champion. Dec. 2003, at 6. 

87. See id. 

88. See id.\ see also Miller, supra note 18, at 1254. 

89. Miller, supra note 18. at 1257. 

90. See Fisher, History of Plea Bargaining, supra note 66, at 1 7; see also Boyd, supra 
note 19, 591-92 (‘While the main focus of the Sentencing Guidelines appeared to be narrowing 
judicial discretion in sentencing, some critics argued that the Sentencing Guidelines merely 
shitted the federal judges’ discretionary power to federal prosecutors”). 
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Amendment has resulted in the same increase in prosecutorial discretion to the 
detriment of the judiciary. 

Even if prosecutors limit their reliance on the specified exceptions, 
prosecutorial power would still increase under the PROTECT Act. 

This is so because the restriction on visible downward departures 
that is the purpose of the Act gives prosecutors greater control over 
the likely sentencing range. Because prosecutors can control the 
sentencing range, they can control the likely (expected) differential 
in sentence after plea and after trial. 91 

The post -Enron DO J policy regarding the Feeney Amendment, therefore, gave 
prosecutors enhanced abilities to structure the sentences resulting from plea 
bargaining and from trial to maximize the differential. While it is certainly true 
that prosecutors simply could have used these new powers to challenge 
downward departures in an effort to increase the average sentences for all those 
convicted in the federal system, statistics regarding prison sentences and plea 
bargaining rates in financial crimes cases do not support this conclusion. 
Rather, the data support an argument more consistent with the literature 
explaining the function of the plea bargaining machine. That is, prosecutors 
have continued to offer financial crimes defendants plea deals with pre-Enron 
sentences, while simultaneously using their new powers to increase the 
projected sentence if a defendant rejects the plea offer and risks trial. 

Congressional action in the form of SOX and subsequent amendments to the 
Sentencing Guidelines were offered amidst the same discussion of increased 
enforcement and punishment as the DOJ memoranda above, it appears, 
however, that these post-Enron reforms have also failed to achieve their 
proposed effect, instead merely offering prosecutors more tools to perpetuate 
the dominance of plea bargaining. First, SOX offered prosecutors new crimes 
with which to charge defendants, presumably intended to assist in the expansion 
of financial crimes prosecutions. According to the statistical data, however, tliis 
did not occur. Second, SOX offered prosecutors a fourfold increase in the 
sentence for the most commonly charged fraud offenses, wire and mail fraud 
and conspiracy to commit fraud. 92 Again, however, the sentencing data do not 
reflect a significant increase in prison time for financial criminals as a result of 
these SOX measures. It appears, therefore, that once again prosecutors have 
chosen to use post-Enron reforms to increase their power and control of 
sentencing rather than to increase prosecutions and/or prison sentences. 


91. Miller, supra note 18, at 1257-58. 

92. See Sarbanes-Oxley Act of 2002 § 903, 18 U.S.C. §§ 1341, 1343 (Supp. IV 2004) 
(listing criminal penalties for mail and wire fraud); see also Brickey, supra note 1 1 , at 378-79 
(comparing pre-SOX and post-SOX penalties for fraud). 
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Through SOX, prosecutors have gained the power to increase differentials 
by offering a defendant a plea agreement which does not include wire or mail 
fraud nor one of the newly created statutes carrying a large sentence. The result 
is that prosecutors have more discretion to choose between statutes with wildly 
different statutory maximums to increase the differential between the plea offer 
and the possible sentence resulting from trial. As an example, a prosecutor 
might agree to charge an offense that carries a maximum prison sentence of five 
years in relurn for a plea agreement, bul ilireaten to charge the defendant with 
mail or wire fraud if she proceeds to trial. 93 If, as has been discussed, 
differentials arc the key to a prosecutor’ s ability to plea bargain, SOX opened 
the door to staggering new prosecutorial power. 

While increased statutory maximums are relatively meaningless without 
accompanying Sentencing Guidelines amendments, pre -Enron Sentencing 
reforms, SOX, and post-SOX Sentencing Guidelines initiatives addressed this 
issue. 94 Through passage of the 2001 Economic Crime Package, Congress 
significantly increased the sentencing range for fraud shortly before the 
corporate calamities of 2001. 95 Not satisfied, further amendments to the 
Sentencing Guidelines were adopted following SOX that, among other changes, 
added one point to the base offense level depending on the statutory charge in 
the case." While many predicted that these initiatives would culminate in 
drastically increased sentences for financial criminals, the sentencing statistics 
show only a minor increase. 9 ' Again, it appears that while prosecutors could 


93. See Miller, supra note 18. at 1253. 

What the federal guidelines have allowed is vastly greater prosecutorial control 
not only over the actual sentences, bul over the plea/lrial differential. Even 
changes such as mandatory penalties that appear to rednee prosecutorial discretion 
in fact increase prosecutorial control since prosecutors choose whether to charge 
a crime triggering mandatory sentences, and whether to propose the one kind of 
departure (substantial assistance) that allows departures below mandatory 
minimum sentences. 

Id . ; see also William J . S iuntz. Plea Bargaining and Criminal Law 's Disappearing Shadow. 1 1 7 
Harv. L. Rev. 2548, 2569 (2004) ("The bodies of law, state and federal, that claim to define 
crimes and sentences do not really do whal they claim. Instead, those bodies of law define a 
menu — a set of options law enforcers may exercise, or a list of threats prosecutors may use to 
induce the plea bargains they want.”). 

94. See supra Part I.C. 

95. See Bowman, Sarbanes-Oxle y Act, supra note 27, at 232 (explaining that while 
increases in statutory maximums have little impact alone, these refomts coupled with 
amendments to the Sentencing Guidelines "add real years for real defendants”): see also 
Bowman, supra note 7, at 389; Bowman, Sentencing Reforms, supra note 27, at 7. 

96. See Final SOX Amendments, supra note 36; see also Bowman, supra note 7, al 433; 
Bowman, Sarbanes -Oxley Act, supra note 27, at 231 . 

97. See Kroger, st/pra note 47, at 1 14-15; see also Bowman, supra note 7, at 433; Bowman, 
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have used the 2001 Economic Crime Package, SOX, and the subsequent 
Sentencing Guideline amendments to increase enforcement and ratchet up 
punishments, prosecutors instead have used these reforms to increase their 
power over sentencing differentials. Just as the selection of a particular 
statutory offense changes the maximum allowable sentence, so too does the 
selection of a statute affect a defendant’s base offense level. 98 By offering 
defendants a plea agreement which includes conviction for a statute carrying a 
six point, rather than seven point, base offense level, prosecutors can 
significantly impact a defendant’s sentence. Therefore, the result of the 
adoption of this Sentencing Guidelines amendment, which was intended to 
increase sentences for all fraud cases, was to further strengthen plea 
bargaining’ s triumph and ensure that prosecutors have the tools necessary to 
present defendants with large differentials as incentives to plead guilty. 

Further evidence to support the above conclusions is found through 
examination of post-Enron cases where one can compare the differential 
between the plea offer the government presented and the sentence the defendant 
faced at trial. The best example of the significance of the post-Enron 
differential is Jamie Olis of Dynegy. 99 Olis, a mid-level executive, was initially 
sentenced in excess of twenty four years after losing at trial. In comparison, the 
CEO of the company only received fifteen months in return for a guilty plea. 
As a mid-level executive, one must imagine Olis was offered a similar, if not 
more lenient, deal. Therefore, Olis likely faced a differential of fifteen months 
for pleading guilty or 292 months for proceeding to trial, an almost 2000% 
increase for putting the government to its burden. It is hard to imagine any 
defendant, including an innocent one, rejecling such odds. Ohs, however, 
exercised his right to a trial, and, unlike his colleagues, reaped the full wrath of 
post-Enron reforms. Another example is Ixa Tastow, former Director and 
Assistant Treasurer of Corporate Finance at Enron, who was offered a plea deal 
that required her to plead guilty to a single count of filing a false tax return and 
serve one year of supervised release. 100 If she had rejected the offer, she would 
have gone to trial facing a six count indictment that charged her with 


Sarbanes-Oxley Art, supra note 27, at 231 . 

98. See Bowman, supra note 7, at 434 ("| S letting different base offense levels within the 
same guideline based on the statutory maximum sentence of the offense of conviction results 
in a net transfer of sentencing discretion to prosecutors.*'),. 

99. Gibeaut, supra note 43; Johnson & Masters, supra note 43, at At. 

100. See Bruce Zuckcr. Settling Federal Criminal Cases in the Post-Enron Era: The Role 
of the Court and Probation Office in Plea Bargaining Federal White Collar Cases , 6 I I .A. 
Coastal L. Rev. 1, 3 (2004). Though Fastow’s initial deal with the government was rejected 
by the court, it provides an example of the significant differential between the government’s 
plea offer and the sentence Fastow faced at trial. Id. at 3-5. 
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participation in a $17 million fraud. If convicted on these six counts, her 
sentence may have exceeded ten years in prison. 101 Unlike Olis. Fastow chose 
not to risk facing the trial differential. Other instances of staggering sentences 
do not allow for a glimpse at what was offered by the government, but do 
illustrate the type of sentences faced by those who go to trial. For instance, 
Bernard Ebbers, former head of WorldCom, was sentenced to twenty-five years 
in prison. 102 More recently, Jeffrey Skilling, former chief executive of Enron, 
was sentenced to twenty-four years and four months in prison. 103 It appears, 
therefore, that while those who risk trial face the possibility of radically 
increased sentences, the 95% or more of defendants who plead guilty, even in 
some of the most publicized post -Enron cases, have received sentences similar 
to those handed down in these types of cases for over a decade. 

Conclusion 

Plea bargaining is an integral part of the American criminal justice system, 
and it rose to prominence because prosecutors gained sufficient control of the 
system to offer defendants incentives to confess. While many believed that 
post-Enron reforms would result in increased prosecutions, higher sentences, 
and, perhaps, less plea bargaining, (he actual impact was simply to increase 
prosecutors’ control of the criminal justice system, in turn perpetuating the 
prominence of the plea bargaining machine. With more tools and increased 
control, prosecutors have increased differentials in financial crimes cases to 
staggering new levels by offering plea bargains carrying sentences similar to the 
pre-Enron era while threatening sentences following trial that take full 
advantage of SOX and the new Sentencing Guidelines structure. While it is 
possible that these new powers could actually result in more defendants 
accepting plea offers in the future, plea bargaining rates have been so high in 
recent years there is little room left for expansion. Plea bargaining triumphed 
many years ago, and, therefore, the reforms following Enron merely served to 


101 . This calc ulation was made using the 2002 Sentencing Guidelines for fraud. Beginning 
with a base offense level of six points, Fastow wonld have received twenty points for a SI 7 
million loss and four points for an offense involving more than fifty people. A defendant with 
no previous criminal history and thirty points has a sentencing range between 97- 1 2 1 months. 
See U.S. Sentencing Comm ’n. Guidelines Manual § 2B1.1, at 68-69 (2002), available at 
http://www.ussc.gov/2002guid/2002guid.pdf. 

102. See Steven B. Duke et al.. A Picture’s Worth a Thousand Words: Conversational 
Versus Eyewitness Testimony in Criminal Convictions , 44 Am. Crim. L. Rev. 1, 8 (2007). 

103. See Alexei Barrionuevo, Enron 's Shilling Is Sentenced to 24 Years, N.Y. Times, Oct. 
24, 2006, at Cl ; Carrie Johnson, Skilling Gets 24 Years for Fraud at Enron. WASH. POST, Oct. 
24, 2006, at Al. 
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perpetuate this triumph and further solidify plea bargaining’s place in the 
criminal justice system. 

The promises of SOX, the DO.T policy memoranda, and the Sentencing 
Commission amendments remain unfulfilled. While these post -Enron reforms 
affected the war on financial crimes, the true impact was merely to aid in plea 
bargaining’s survival, not to get tough on the majority of financial criminals. 
For most of those accused of financial crimes, therefore, little is different; 
ninely-five percent or more will receive a sentence relatively unchanged by the 
events of the last seven years. For those few souls that do risk trial, the outlook 
has become much more severe. So, in many ways, one can argue that the most 
significant legacy of the government’s efforts to get tough on financial 
criminals is to have created further incentives for defendants to plead guilty and 
further risks for those who pul the government lo its burden at trial. 
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Overcriminalization 2.0: 

The Symbiotic Relationship Between Plea Bargaining 
and Overcriminalization 


Lucian E. Dervan * 


In discussing imperfections in the adversarial sysLern, Professor Rib- 
stcin notes in his article entitled Agents Prosecuting Agents, that “prosecu- 
tors can avoid the need to test their theories at trial by using significant lev- 
erage to virtually force even innocent, or at least questionably guilty, de- 
fendants to plead guilty.” 1 If this is true, then there is an enormous problem 
with plea bargaining, particularly given that over 95% of defendants in the 
federal criminal justice system succumb to the power of bargained justice. 2 
As such, while Professor Ribstein pays tribute to plea bargaining, this piece 
provides a more detailed analysis of modem-day plea bargaining and its 
role in spurring the rise of overcriminalization. In fact, this article argues 
that a symbiotic relationship exists between plea bargaining and overcrimi- 
nalization because these legal phenomena do not merely occupy the same 
space in our justice system, but also rely on each other for their very exist- 
ence. 

To illustrate the co-dependent nature of plea bargaining and overerim- 
inalization, consider what it would mean if there were no plea bargaining. 
Novel legal theories and overly-broad statutes would no longer be tools 
merely for posturing during charge and sentence bargaining, but would 
have to be defended and affirmed both morally and legally at trial. Further, 
the significant costs of prosecuting individuals with creative, tenuous, and 
technical charges would not be an abstract possibility used in determining 
how great of an incentive to offer a defendant in return for pleading guilty. 
Instead, these costs would be a real consideration in determining whether 
justice is being served by bringing a prosecution at all. 

Similarly, consider the significant ramifications that would follow 
should there no longer be overcriminalization. The law would be refined 
and clear regarding conduct for which criminal liability may attach. Indi- 
vidual benefits, political pressure, and notoriety would not incentivize the 


Assistant Professor of Law, Southern Illinois University School of Law, and former member of 
the King & Spalding LLP Special Matters and Government Investigations Team. Special thanks to the 
Professors Ellen Podgor and Jeffrey Parker, the Journal of Law, Economics & Policy , the Law & Eco- 
nomics Center at George Mason University, the National Association of Criminal Defense Lawyers, and 
the Foundation for Criminal Justice. Thanks a! so to my research assistant, Elizabeth Boratto. 

See Larry E. Ribstein, Agents Prosecuting Agents, 7 J.L. ECON. & POL’Y 617 (2011). 

2 U.S. Sentencing Comm’n, 2009 Sourcebook of Federal Sentencing Statistics (2010/, 
available at http://ftp.ussc.gov/ANNRPT/2009/FigC.pdf. 
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invention of novel legal theories upon which to base liability where none 
otherwise exists, despite the already expansive size of the United States 
criminal code. Further, novel legal theories and overly-broad statutes 
w'ould not be used to create staggering sentencing differentials that coerce 
defendants, even innocent ones, to falsely confess in return for leniency. 

As these hypothetical considerations demonstrate, plea bargaining and 
overcriminalization perpetuate each other, as plea bargaining shields over- 
criminalization from scrutiny and overcriminalization creates the incentives 
that make pica bargaining so pervasive. For example, take the novel trend 
toward deputizing corporate America as agents of the government, as illus- 
trated m the case of Computer Associates. ’ 

In 2002, the Department of Justice and the Securities and Exchange 
Commission began a joint investigation regarding the accounting practices 
of Computer Associates, an Islandia, New York-based manufacturer of 
computer software. 3 4 Almost immediately, the government requested that 
Computer Associates perform an internal investigation. 5 As has been noted 
by numerous commentators, such internal investigations provide invaluable 
assistance to the government, in part because corporate counsel can more 
easily acquire confidential materials and gain unfettered access to employ- 
ees. 6 Complying with the government’s request, Computer Associates 
hired an outside law-' firm.? What happened next was both typical and atypi- 
cal: 


Shortly after being retained in February 2002, the Company’s Law Firm met with the de- 
fendant Sanjay Kumar [former CEO and chairman of the board] and other Computer Associ- 
ates executives [including Stephen Richards, former head of sales,] in order tu inquire into 
their knowledge of the practices that were the subject of the government investigations. Dur- 
ing these meetings, Kumar and others did not disclose, falsely denied and otherwise con- 
cealed the existence of the 3 5 -day month [accounting] practice. Moreover, Kumar and oth- 
ers concocted and presented to the company’s law firm an assortment of false justifications, 


3 See United States v. Kumar, 617 F.3d 612, 616-19 (2d Cir. 2030); see also United States v. 
Kumar, 2006 WL 6589865 (E.D.N.Y. Feb. 21, 2006); Indictment, United States v. Kumar 30-32 

(E.D.N.Y. Sept. 22, 2004), available at 

http :/ /www.justi ce.gov/arch i ve/ dag/cftf/charg i n gdocs/compassocs.pdf. 

^ Kumar. 617 F.3d at 617; see also Robert G. Morvillo & Robert J. Anello, Beyond ‘Upjohn’: 
Necessary ; Warnings in Internal Investigations, 224 N.Y.LJ. 3 (Oct. 4, 2005). 

^ Kumar , 6 1 7 F.3d at 6 1 7. 

6 See, e.g., Morvillo & Anello, supra note 4 (“Corporate internal investigations have become a 
potent tool for prosecutors in gathering evidence against corporate employees suspected of wrongdo- 
ing. ”). Though outside the scope of this article, another phenomenon leading to the growth of overcrim- 
inalization in white collar criminal cases is the lack of aggressive defense strategies. Where the gov- 
ernment can secure convictions and concessions with mere threats, they have the ability to launch more 
investigations with wider reaches using the same resources. See, e.g., Alex Berenson, Case Expands 
Type of Lies Prosecutors Will Pursue, N.Y. TlMFS, May 17, 2004, at Cl (quoting a Washington, D.C.- 
based defense attorney as saying, “An internal investigation has to be an absolute search for the truth 
and an absolute capitulation to the government.”). 

' Morvillo & Anello, supra note 4. 
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the purpose of which was to support their false denials of the 3 5-day month practice. Kumar 
and others knew, and in fact intended, that the company’s law firm would present these false 
justifications to die United States Attorney’s Office, the SEC and the FBI so as to obstruct 
and impeded (sic) the government investigations. 


For example, during a meeting with attorneys from the company’s law firm, the defendant 
Sanjay Kumar and Tra Zar discussed the fact that former Computer Associates salespeople 
had accused Computer Associates of engaging in the 3 5 -day month practice. Kumar falsely 
denied that Computer Associates had engaged in such a practice and suggested to the attor- 
ney's from the company’s law firm that because quarterly commissions paid to Computer As- 
sociates salespeople regularly' included commissions on license agreements not finalized un- 
til after end of quarter, the salespeople might assume, incorrectly, that revenue associated 
with (hose agreements was recognized by Computer Associates within the quarter. Kumar 
knew that this explanation was false and intended that the company’s law firm would present, 
this false expianatiou to the United States Attorney’s Office, the SEC and (he FBI as part of 
au effort to persuade those entities that the accusations of the former salespeople were un- 
founded and that the 35-day month practice never existed. 5 


The interviewing of employees by private counsel as part of an inter- 
nal investigation is common practice and few would be surprised to learn 
that employees occasionally lie during these meetings. Further, information 
gathered during internal investigations is often passed along to the govern- 
ment in an effort to cooperate. 9 What was uncommon in the Computer As- 
sociates situation, however, was the government’s response to the employ- 
ees’ actions. Along with the traditional host of criminal charges related to 
the accounting practices under investigation, the government indicted Ku- 
mar and others with obstruction of justice for lying Lo Computer Associ- 
ates’ private outside counsel. 10 According to the government, the defend- 
ants “did knowingly, intentionally and corruptly obstruct, influence and 
impede official proceedings, to wit: the Government Investigations," in 
violation of 18 U.S.C. § 1512(c)(2). 11 

This novel and creative use of the obstruction of justice laws, which 
had recently been amended after the collapse of Enron and the passage of 
Sarbanes-Oxley, was ill-received by many members of the legal establish- 
ment. 12 Echoing the unease expressed by the bar, Kumar and his codefend- 


'' Indictment, supra note 3. 

9 Timothy P. I lit , ness & Darren LaVerne, Private Lies May Lead to Prosecution / DOJ Views 
False Statements to Private Attorney Investigators as a Form of Obstruction of Justice, 28 NAT’L L.T. 
SI {July 24, 2006) (“[IJnternal investigations — and the practice of sharing information gathered during 
those investigations with federal regulators and prosecutors — have become standard practice . . . ,”}. 

11 Indictment, supra note X 
11 Id. at 38. 

As examples, consider the following excerpts from news articles regarding the case: 

Defense lawyers and civil libertarians are expressing alarm at the government’s aggressive 
use of obstruction of justice laws in its investigation of accounting improprieties at Computer 
Associates .... 

. . . The Computer Associate executives were never accused of lying directly to federal inves- 
tigators or a grand jury. Their guilty picas were based on tile theory that in lying to Waclitell 
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ants challenged the validity' of the government’s creative charging decision 
and filed a motion to dismiss. 1 ' The district court responded by denying the 
defendants’ motion without specifically addressing their concerns about the 
government’s interference with the attorney-client privilege . 14 The stage 
was thus set for this important issue to make its way to the U.S. Court of 
Appeals for the Second Circuit (and, perhaps, eventually the U.S. Supreme 
Court) for guidance on the limits of prosecutorial power to manipulate the 
relationships among a corporation, its employees, and its private counsel. 

Unfortunately, despite the grave concerns expressed from various cor- 
ners of the legal establishment about the obstruction of justice charges in 
the Computer Associates case, the appellate courts never had the opportuni- 
ty to scrutinize the validity of this novel and heavily criticized expansion of 
criminal law. The government’s new legal theory' went untested in the 
Computer Associates case due to the symbiotic relationship between plea 
bargaining and overcriminalization. Three of the five defendants in the 
Computer Associates case pleaded guilty immediately, while Kumar and 
Stephens gave in to the pressures of plea bargaining two months after filing 
their unsuccessful motion to dismiss before the district court. 1 ’ As might be 
expected in today’s enforcement environment, not even the corporation 
challenged the government in the matter. Computer Associates entered into 
a deferred prosecution agreement that brought the government’s investiga- 
tion to an end . 16 Once again, overcriminalization created a situation where 
the defendants could be charged with obstruction of justice and presented 


[the law firm representing Computer Associates] they had misled federal officials, because 
Wachtell passed their lies to the government. 

Be re n so n , supra n ote 6 . 

While the legal theory of obstruction in these cases may be unremarkable, the government’s 
decision to found these obstruction charges on statements to lawyers is notable as a further 
example of government actions that are changing the role of counsel for the corporation. 

Audrey Strauss, Company Counsel as Agents of Obstruction , Corp. Couns. (July 1, 2004). 

The possibility that lying to an attorney, hired by a defendant’s employer and acting in a 
purely private capacity, could lead to criminal charges contributed to growing concern within 
the criminal defense bar that the government was effectively transforming company lawyers 
into an arm of the state. 

Harkness & LaVeme, supra note 9. 

13 See United States v. Kumar, 2006 WL 6589865, at * 1 (E.D.N.Y. Feb. 2 1 , 2006). 

See id. at *5. The court noted, “An objective reading of the remarks of the Senators and Repre- 
sentatives compels the conclusion that what they plainly sought to eliminate was corporate criminality in 
all of its guises which, in the final analysis, had the effect of obstructing, influencing or, impeding 
justice being pursued in an ‘official proceeding’ . . . Id. at *4. 

15 United States v. Kumar, 617 F ,3d 612, 618 <2dCir. 2016). 

16 Kumar. 617 F.3d at 617. 
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with significant incentives to plead guilty, while plea bargaining ensured 
these novel legal theories would go untested. 

Given the symbiotic existence of plea bargaining and overcriminaliza- 
tion, perhaps the answer to ovcrcriminalization does not lie solely in chang- 
ing imperfect prosecutorial incentives or changing the nature of corporate 
liability — it may also lie in changing the game itself. 17 Perhaps the time has 
come to reexamine the role of plea bargaining in our criminal justice sys- 
tem. 

While the right to plead guilty dates back to English common law, the 
evolution of plea bargaining into a force that consumes over 95% of de- 
fendants m the American criminal justice system mainly took place in the 
nineteenth and twentieth centuries. ls In particular, appellate courts after the 
Civil War witnessed an influx of appeals involving “bargains” between 
defendants and prosecutors. 17 While courts uniformly rejected these early 
attempts at bargained justice, deals escaping judicial review continued to be 
struck by defendants and prosecutors. 20 

By the turn of the twentieth century, plea bargaining was on the rise as 
overcriminalization flourished and courts became weighed down with ever- 
growing dockets. 21 According to one observer, over half of the defendants 
in at least one major urban criminal justice system in 1912 were charged 
with crimes that had not existed a quarter century' before. 22 The challenges 
presented by the growing number of prosecutions in the early twentieth 


1 ' See Larry E. Rib>tan. Veen is i/.y'ry.v. 7 J.L. ECON. & POL'Y 617 (201 1) (proposing 

to address overcriminalization in the context of corporate liability by changing imperfect incentives and 
the nature of corporate liability itself). 

^ See Lucian E. Dervan, Plea Bargaining’s Survival: Financial Crimes Plea Bargaining, A 
Continued Triumph in a Post-Enron World, 60 OKLA. L. Rev. 451, 478 (2007) (discussing the rise of 
plea bargaining in the nineteenth and twentieth centuries); Mark H. Haller, Plea Bargaining: The Nine- 
teenth Century Context , 13 LAW & SOC’Y REV. 273, 273 (1978) (“[Alschuler and Friedman] agree that 
plea bargaining was probably nonexistent before 1800, began to appear during the early or mid- 
nineteenth century, and became institutionalized as a standard feature of American urban criminal courts 
in the last third of the nineteenth century.”); see also John H. Langbein, Understanding the Short Histo- 
ry of Plea Bargaining , 13 LAW & SOC’Y R FV. 261 (1978); Lynn M. Mather, Comments on the. History 
of Plea Bargaining, 13 LAW & SOC’Y REV. 281 (1978); John Baldwin & Michael McConville, Plea 
Bargaining and Plea Negotiation in England , 13 Law& SOC’Y Rev. 287 (1978). 

^ See Albert W. AlschuleT, Plea Bargaining and Its History, 79 COLUM. L. REV. I , 19 (1979) (“It 
was only after the Civil War that cases of plea bargaining began to appear in American appellate court 
reports.”). 

^ See id. at 19-22. In particular, plea bargaining appears to have grown in prominence because 
judges and prosecutors began accepting bribes from defendants in return for “plea agreements” that 
guaranteed reduced sentences. According to Professor Albert Alschuler, “The gap between these judi- 
cial denunciations of plea bargaining [in the late nineteenth century] and the practice of many urban 
courts at the turn of the century and thereafter was apparently extreme. Tn these courts, striking pol itical 
corruption apparently contributed to a flourishing practice of plea bargaining.” Id. at 24. 

I 1 Id at 5, 19, 27. 

Id at 32. 


22 
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century accelerated with the passage of the Eighteenth Amendment and the 
beginning of the Prohibition Era. 22 To cope with the strain on the courts, 
the symbiotic relationship between overcriminalization and plea bargaining 
was born: 


[FJederal prosecutions under the Prohibition Act terminated in 1930 had become nearly eight 
times as many as the total of all pending federal prosecutions in 19.1 4. In a number of urban 
districts the enforcement agencies maintain that the only practicable way of meeting this sit- 
uation with the existing machinery of federal courts ... is for the United States Attorneys to 
make bargains with defendants or their counsel whereby defendants plead guilty to minor of- 
fenses and escape with light penalties/ 4 


In return for agreeing not to challenge the government’s legal asser- 
tions and for assisting in lessening the strain created by overcriminalization, 
defendants were permitted to plead guilty to reduced charges and in return 
for lighter sentences. 2 ’ The strategy of using plea bargaining to move cases 
through the system was effective, as the number of defendants relieving the 
government of its burden at trial swelled. Between the early 1900s and 
1916, the number of federal cases concluding with a guilty plea rose sharp- 
ly from 50% to 72%. 26 By 1925, the number had reached 90%. 27 

By 1967, the relationship between plea bargaining and over criminali- 
zation had so solidified that even the American Bar Association (ABA) 
proclaimed the benefits of bargained justice for a system that remained un- 
able to grapple with the continued growth of dockets and the criminal 
code. 28 The ABA staled: 


[Aj high proportion of pleas of guilty and nolo contendere does benefit the system. Such 
pleas tend to limit the trial process to deciding real disputes and, consequently, to reduce the 
need for Hinds and personnel. If the number of judges, courtrooms, court personnel and 
coimscl for prosecution and defense were to be increased substantially, the lunds necessary 
for such increases might be diverted from elsewhere in the criminal justice process. Morco- 


23 Alschuler, supra note 19, at 5, 27; see also GEORGE FISHER, PLEA BARGAINING’S TRIUMPH: A 
History of Plea Bargaining in America 8 (2003). 

2< * Alschuler, supra note 19, at 27 (citing Nat’1 Com m'n On Law Observance & Enforcement, 
Report On The Enforcement Of The Prohibition Laws Of The United States 56 (1931)). 

23 Id. at 29; see also Donald A. Dripps, Over criminalization, Discretion, Waiver : A Survey of 
Possible Exit Strategies, 109 PENN ST. L. REV. 1 155, 1156-61 (2005) (discussing the relationship be- 
tween broadening legal rules and plea bargaining); William J. Stuntz, The Pathological Politics of 
Criminal Law, 100 MTCTT. L. Rf,V. 505, 519-20 (2001) (discussing the influence of broader laws on the 
rate of plea bargaining); Ronald F. Wright, Trial Distortion and the End of Innocence in Federal Crimi- 
nal Justice , 154 U. Pa. L. Rev. 79, 129 (2005) (“Changes in federal sentencing practices during the 
1980s and 1990s increased the certainty and size of the penalty' for going to trial, and mightily influ- 
enced the guilty plea and acquittal rates during those times.”). 

2< ^ Alschuler, supra note 1 9, at 27. 

27 Id. 

28 Am. Bar Ass’n Project on Minimum Standards for Criminal Justice, Standards 
Relating to Pleas or Guilty 7 2 (Approved Draft, 1968). 
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ver, the lira ited use of the trial process for those cases in which the defendant has grounds for 
contesting the matter of guilt aids in preserving the meaningfulness of the presumption of in- 

29 

nocence. 


Interestingly, although plea bargaining had gained widespread approv- 
al by the 1960s, the U.S. Supreme Court had yet to rule on the constitution- 
ality of bargained justice. Finally, in 1970, the Court took up Brady v. 
United States , J0 a case decided in the shadows of a criminal justice system 
that had grown reliant on a force that led 90% of defendants to waive their 
right to trial and confess their guilt in court. 31 

In Brady , the defendant was charged under a federal kidnapping stat- 
ute that allowed for the death penalty if a defendant was convicted by a 
jury. 32 This meant that defendants who pleaded guilty could avoid the capi- 
tal sanction by avoiding a jury verdict altogether. 3 ' According to Brady, 
this statutory' incentive led him to plead guilty involuntarily for fear that he 
might otherwise be put to death. 34 The Brady Court, however, concluded 
that it is permissible for a criminal defendant to plead guilty in exchange for 
the probability of a lesser punishment,’ 3 a ruling likely necessitated by the 
reality that the criminal justice system would collapse if plea bargaining 
was invalidated. 

While the Brady decision signaled the Court’s acceptance of plea bar- 
gaining, it contained an important caveat regarding how far the Court would 
permit prosecutors to venture in attempting to induce guilty pleas. In 
Brady's concluding paragraphs, the Court stated that plea bargaining was a 
tool for use only in cases w'here the evidence was overwhelming and the 
defendant, unlikely to succeed at trial, might benefit from the opportunity to 
bargain for a reduced sentence, 313 a stance strikingly similar to the ABA’s at 
the time. 37 According to the Court, plea bargaining was not to be used to 
overwhelm defendants and force them to plead guilty where guilt was un- 
certain: 


29 id 

30 See Brady v. United Stales. 397 U.S. 742 11970). 

31 Diana Rorteek, Firm for DNA. Texting: llih lawmakers Should Amend State Pfgtti-Cnnvirtion 
DNA Testing Statutes to Apply to Prisoners Who Pled Guilty , 25 CAKDOZO L. REV. 1429, 1439 n.43 
(2004) (citing Corinna Barrext Lain, Accuracy Where It Matters: Brady v. Maryland in the Plea Bar- 
gaining Context , 80 WASH. U.L. Q. 1, 1 (2002)) (noting that since the 1960s the plea bargaining rate has 
been around ninety percent); see also AM. BAR ASS’N, supra note 28, at 1-2 (“The plea of guilty is 
probably the most frequent method of conviction in all jurisdictions; in some localities as many as 95 
per cent of the criminal cases are disposed of this way.”). Today, pleas of guilty account for over 95% 
of all federal cases. See U.S. Sentencing Comm’n, supra note 2. 

32 Brack, 397 U.S. at 743. 

See id. 

34 Id. at 743-44. 

35 Id. at 747. 751. 

36 Id at 752. 

3 ’ Am. Bar Ass’N. supra note 28, at 2. 
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For a Defendant who sees slight possibility of acquittal, the advantages of pleading guilty 
and limiting the probable penalty are obvious - his exposure is reduced, the correctional pro- 
cesses can begin immediately, and the practical burdens of a. trial are eliminated. For the 
State there are also advantages - the more promptly imposed punishment after an admission 
of guilt may more effectively attain the objectives of punishment; and with the avoidance of 
trial, scarce judicial and prosecutorial resources are conserved for those cases in which there, 
is a substantial issue of the. defendant’s guilt or in. which there is substantial doubt that the. 
State can sustain its burden of proof 


According to the Court, if judges, prosecutors, and defense counsel 
failed to observe these constitutional limitations, the Court would be forced 
to reconsider its approval of the plea bargaining system altogether : 19 


This is not to say that guilty plea convictions hold no hazard for the innocent or that the 
methods of taking guilty pleas presently employed in this country are necessarily valid in all 
respects. This mode of conviction is no more foolproof than full trials to the court or to the 
jury. Accordingly, we take great precautions against unsound results, and we should contin- 
ue to do so, whether conviction is by plea or by trial. We would have serious doubts about 
this case if the encouragement increased the likelihood that defendants, advised by compe- 
tent counsel, would falsely condemn themselves. 40 


Unfortunately, evidence from the last forty years shows that Brady’s 
attempt to limit plea bargaining has not been successful. For example, as 
Professor Ribstein noted, today even innocent defendants can be persuaded 
by the staggering incentives to confess one’s guilt in return for a bargain . 1 


’ Brady, 397 U S. at 732 (emphasis added). 

- 19 ' Id. at 7J8. 

Id. at 757-58. The sentiment that innocent defendants should no: be encouraged to plead guilty 
has been echoed by academics. See Stephanos Bibas, Harmonizing Substantive-Criminal-Law Values 
and Criminal Procedure: The Case of Alford and Nolo Contendere Pleas , 88 CORNELL L. REV. 1361, 
1382 (2003) (“Even if innocent defendants want to plead guilty, the law should not go out of its way to 
promote these unjust results.’ 5 ); Andrew D. Leipold, How the Pretrial Process Contributes to Wrongful 
Convictions , 42 Am. C-RIM. L. Rev. 1123, 1158 (2005) (supporting Bibas’ statements regarding innocent 
defendants and plea bargaining). 

^ See Michael O. Finkel stein, A Statistical Analysis of Guilty Plea Practices in the Federal 
Courts , 89 HARV. L. REV. 293, 295 (1975) (“On the basis of the analysis that follows, I conclude that 
the pressure on defendants to plead guilty in the federal courts has induced a high rate of conviction by 
‘consent’ in cases in which no conviction would have been obtained if there had been a contest.”); 
Robert E. Scott & William J. Stuntz, Plea Bargaining as Contract , 101 YALE LJ. 1909, 1949-51 (1992) 
(discussing plea bargaining’s innocence problem); David L Shapiro, Should a Guilty Plea Have Preclu- 
sive Effect ? , 70 IOWA L. REV. 27, 39-46 (1984) (discussing innocent defendants and plea bargaining); 
Daniel Givelber, Meaningless Acquittals, Meaningful Convictions: Do We Really Acquit the Innocent?, 
49 RUTGERS L. Rev. 1317, 1343-44 (1997) (“[T]he results of our research suggest that some defendants 
who perhaps were innocent, and a larger group who probably would have been acquitted had the case 
gone to trial, were nonetheless induced to plead guilty.”); see also Russell D. Covey, Signaling and Plea 
Bargaining’s innocence Problem , 66 WASH. & LEE L. REV. 73, 74 (2009) (“Plea bargaining has an 
innocence problem.”); Oren Gazal-Ayal, Partial Ban on Plea Bargains, 27 CAKDOZO L. Rev. 2295, 
2295-96 (2006) (arguing a partial ban on plea bargaining would assist in preventing innocent defendants 
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Importantly, this failure of the Brady limitation is due in part to the fact that 
overcriminalization, the phenomenon that initially created swelling dockets 
and the need for plea bargaining, makes creating the incentives to plead 
guilty' easy by propagating a myriad of broad statutes from which stagger- 
ing sentencing differentials can be created. All the while, plea bargains 
prevent these incentives, sentencing differentials, and, in fact, overcriminal- 
ization itself, from being reviewed. 42 

Plea bargaining’s drift into constitutionally impermissible territory un- 
der Brady's express language indicates the existence of both a problem and 
an opportunity. The problem is that the utilization of large sentencing dif- 
ferentials based, at least in part, on novel legal theories and overly-broad 
stabiles, results in increasingly more defendants pleading guilty. Despite 
the ever-growing number of Americans captured by the criminal justice 
system through an increasingly wide application of novel legal theories and 
overly-broad statutes, these theories and statutes are seldom tested. No one 
is left to challenge their application — everyone has pleaded guilty instead. 

The opportunity is to challenge plea bargaining and reject arguments 
in favor of limitless incentives that may be offered in exchange for pleading 
guilty . This endeavor is not without support; Brady itself is the guide. By 
focusing on changing the entire game, it may be possible to restore justice 
to a system mired in posturing and negotiation about charges and assertions 
that will never be challenged in court. Such a challenge may also slow or 
even reverse the subjugation of Americans to the costs, both social and 
moral, of overcriminalization — plea bargaining’s unfortunate mutualistic 
symbiont. 

The great difficulty lies in bringing the problem to the forefront so that 
it can be examined anew. Who among those offered the types of sentencing 
differentials created through the use of novel legal theories and overly 
broad statutes will reject the incentives and challenge the system as a 
whole? Will it be someone like Lea Fastow? 

From 1991 to 1997, Lea Fastow, the wife of Enron Chief Financial Of- 
ficer Andrew Fastow, served as a Director of Enron and its Assistant Treas- 
urer of Corporate Finance. 4 ’ Although Ms. Fastow was a stay-at-home 
mother raising two small children in 2001, federal investigators determined 
that she had known of her husband’s fraudulent financial dealings and had 


from being forced to plead guilty by forcing asset allocation by prosecutors towards only strong cases); 
Leipold, supra note 40. at 1154 (“Yet we know that sometimes innocent people plead guilty 

^ See Ellen S. Podgor, White Collar Innocence: Irrelevant in the High Stakes Risk Game, 85 
CHI. -KENT L. REV. 77. 78 (2010) (“The pronounced gap between those risking trial and those securing 
pi eas i s wh at raises con cern s h ere . Some refe r to this as a 5 tr i al pen al ty ’ wh i 1 e oth e r s val tie th e co op era- 
tion and support the vastly reduced sentences.”). 

43 Michelle S. Jacobs, Loyalty’s Reward-A Felony Conviction : Recent Prosecutions of High- 
Status Female Offenders , 33 FORD HAM URB. LJ. 843, 856 (2006). 
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even assisted him in perpetrating the frauds . 44 In response, the government, 
which had already indicted her husband, indicted her under a six-count in- 
dictment that included charges of conspiracy to commit wire fraud, con- 
spiracy to defraud the United States, money laundering conspiracy, aiding 
and abetting, and filing a false tax return . 45 

Based on the indictment’s allegations, Ms. Fastow faced a possible 
ten-year prison sentence, but the government -was more interested in per- 
suading her to cooperate . 46 As a result, the government offered her a deal. 4 ’ 
In return for pleading guilty, the government would charge her with a single 
count of filing a false tax return, which carried a recommended sentence of 
live months in prison . 44 The deal also included an agreement that Ms. 
Fastow and her husband, who also intended to plead guilty in return for 
leniency, would not have to serve their prison sentences simultaneously, 
thus ensuring their children would always have one parent at home . 44 As 
the lead prosecutor in the case stated, “The Fastows’ children can be taken 
into account in deciding when Andrew Fastow wall begin serving his sen- 


44 Id at 856-57. 

During the lime in question. Andrew Fastow and Michael Kopper created several Special 
Purpose Entities (SPEs) to hold off-balance sheet treatment of assets heLd by Enron. . . . Ms. 
Fastow' assis ted with concealing the fraudulent nature of two of the SPEs. In both cases, Ms. 
Fastow accepted “gifts” in her name and in the names of her children, knowing that the gifts 
were kickbacks. In another instance, the Fastows were attempting to hide the fact that Ms. 
Fastow’ s father was used as an “independent” third party of RADR [one of the two SPEs]. 
When the Fastows realized that the father’s ownership would trigger a reporting requirement, 
they had him pull out of the deal. Ms. Fastow convinced her father to file a false tax return 
in an effort to continue hiding their involvement in the SPE. 

Id.', see also Mary Flood, Lea Fastow in Plea-Bargain Talks; Former Enron CFO’s Wife Could Get 5- 
month Term but Deal Faces Hurdles, HOUS. CHRON.. Nov. 7, 2003, at Al. 

4 ~* Indictment, United States v. Fastow' (S.D.T.X. 2003), available at 

http : il fl 1 . findlaw. com/ news.findlaw.com/hdoc s / doc s/enron/u sleafstw43 00 3 ind.pdf. 

4( * The ten year sentence is calculated using the 2002 Sentencing Guidelines for fraud. Beginning 
with a base offense level of six points, Fastow 7 would have received twenty points for a SI 7 million loss, 
and four points for an offense involving more than fifty people. A defendant with no previous criminal 
history and thirty points has a sentencing range between 97 to 121 months. U.S. Sentencing 
Guidelines Manual § 2B1.1 (2002). 

47 Flood, supra note 44, ai Al . 

4 ^ See Bruce Zucker, Settling Federal Criminal Cases in the Post-Enron Era: The Role of the 
Court and Probation Office in Plea Bargaining Federal White Collar Cases , 6 FL. COASTAL L. REV. 1, 
3-4 (2004). 

49 See Jacobs, supra note 43, at 859. 

During the renegotiation of the second plea, it was widely reported that Ms. Fastow was in- 
terested in a plea that would allow her children to stay at home with one parent while the 
other was incarcerated, rather than running the risk that both parents would be incarcerated at 
the same time. The government apparently acquiesced to this request. 

Id. 
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tencc. There is no reason for the government, when it can, to have a hus- 
band and wife serve their sentences at the same time .” 50 

For Lea Fastow, the reality of her situation removed any free will she 
might have had to weigh her options . 51 With two small children at home 
and the prospect of simultaneous prison sentences for her and her husband, 
the decision to accept the offer was made for her . 52 As one family friend 
stated, “It’s a matter of willing to risk less when it's for her children than 
she would risk if it were just for herself .” 53 As such, she succumbed to the 
pressure to confess her guilt and accepted the deal . 54 

Though the judge in the case would force the government to revise its 
offer because he believed five months was too lenient, Lea Fastow r -would 
eventually plead guilty to a misdemeanor Lax charge and serve one year in 
prison . 55 The agreement to confess her guilt in return for a promise of leni- 
ency lessened her sentence by nine years and ensured that her children 
would not be without a parent . 56 As promised, Andrew Fastow was not 
required to report to prison for his offenses until after his wife was re- 
leased . 57 As has become all too familiar today. Lea Fastow did not chal- 
lenge the use of sentencing differentials and bargaining incentives. She did 
not ask the Supreme Court to examine modern-day plea bargaining against 
the standards established in Brady forty years ago. Just as is true of so 
many other defendants, she pleaded guilty instead. 

And so we wait. 


5(1 Mao' Flood & Clifford Pugh, Lea Fastow Expresses “Regret ” at Senteiieing; Wife of ex-Enron 
CFO Faces Year in Prison, HOUS. CHRON., May 7, 2004. at A 19. 

See Lynunm v. Illinois, 372 U.S. 528, 534 (1963) (“[T]he question in eacli case is whether the 
defendant’s will was overborne at the time he confessed. If so, the confession cannot be deemed ‘the 
product of a rational intellect and a free will.”’) (internal citations removed). 

^ See Greg Farrell & Jayne O’Donnell, Plea Deals Appear Close for Fas tows, USA TODAY, Jan. 
8, 2004, at IB (“One of the reasons that Lea Fastow wants to limit her jail time to five months is that she 
and her husband have two young children, and they’re trying to structure their pleas so they’re not both 
in jail at the same time.”). 

Flood, supra note 44, at A1 (“A family friend said Lea Fastow is willing to consider pleading 
guilty and forgoing a chance to tell her side to a jury because it would be better for her two small chil- 
dren and could ensure they would not be without a parent at home.”). 

See Mary Flood, Fas tows to Plead Guilty Today; Feds \ r ow Focus on Skilling, Lay, HOUS. 
CHRON., Jan. 14, 2004, at A1 (“The plea bargains for the Fastows, who said they wanted to be sure their 
two children are not left parentless, have been in limbo for more than a week.”). 

Flood & Pugh, supra note 50. 

56 See Mary Flood, Lea Fastow Begins Prison Sentence; Ex-Enron CFO’s Wife Arrives Early to 
Start 1-year Term, FTOUS. CHRON., July 13, 2004, at Al; Farrell & O’Donnell, supra note 52, at IB 
(“U.S. District Judge David Hittner told Lea Fastow' Wednesday that he refused to be locked in to the 
five-month prison sentence that her lawyers had negotiated with prosecutors.”). 

3 ' See Flood, Lea Fastow Begins Prison Sentence , supra note 56. 
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Introduction 

In 1989, Ada JoAmi Taylor sat quietly in a nondescript chair contemplating her choices. 1 
On a cold February evening four years earlier, a sixty-eight year old woman was brutally 
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victimized in Beatrice. Nebraska . 4 Police were now convinced that Taylor and five others were 
responsible for the woman’s death . 5 The options for Taylor were stark . 6 7 If she pleaded guilty 
and cooperated with prosecutors, she would be rewarded with a sentence of ten to forty years in 
prison.' If, however, she proceeded to trial and was convicted, she would likely spend the rest of 
her life behind bars . 8 

Over a thousand miles away in Florida, and more than twenty years later, a college 
sludenl sal nervously in a classroom chair contemplating her options 9 Just moments before, a 
graduate student had accused her of cheating on a logic test being administered as part of a 
psychological study. The young student was offered tw f o choices. If she admitted her offense 
and saved the university the time and expense of proceeding with a trial before the Academic- 
Review Board, she w'ould simply lose her right to compensation for participating in the study. If, 
however, she proceeded to the review board and lost, she would lose her compensation, her 
faculty advisor would be informed, and she would be forced to enroll in an ethics course. 

Tn Beatrice, Nebraska, the choice for Taylor was difficult, but the incentives were 
enticing . 10 A sentence often to fortv years in prison meant she would return home one day and 
salvage at least a portion of her life .* 1 The alternative, a lifetime behind bars, was grim by 
comparison . 12 After contemplating the options, Taylor pleaded guilty to aiding and abetting 


3 See The Innocence Project- Know the Cases: Ada JoAnn Taylor, available at 
www.iimocenceproject.org/Content/Ada_JoAnn_Taylcr.php (last visited January 1, 2012). 

4 See id, (‘'Sometime during the night of February 5, 1985, 68-year-old Helen Wilson was sexually 
assaulted and killed in the Beatrice, Nebraska, apartment where she lived alone.”). 

5 But see id, (“An FBI analysis of the Wilson murder and the three other [related] crimes concluded that 
‘we can say with almosUolal certainty that this crime was committed by one individual acting alone,’”), 

6 See id. 

7 See id. (“Ada JoAnn Taylor agreed with prosecutors to plead guilty and testify at the trial of co- 
defendant Joseph White regarding her alleged role in the murder. In exchange for her testimony, she was 
sentenced to 10 to 40 years in prison.”). 

8 See id. 

9 See infra Section II (discussing the plea bargaining study). 

10 See The Innocence Project -Taylor, supra note 3. 


K See id. 


u See id; see also Wayne A. Logan, Proportionality and Punishment: Imposing Life Without Parole on 
Juveniles, 33 WAKE FOREST L. REV. 681 , 7 12 (1998) (discussing the sovorily of life in prison and noting 
that some death row inmates “waive their appeals out. of fear that they will perhaps succeed and be faced 
with a mandatory LWOJP sentence.”) As noted by one philosopher: 
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second-degree murder . 13 Twenty years later, Lhe college student made a similar calculation , ,4 
While the loss of compensation for participating in the study was a significant punishment, it was 
certainly better than being forced to enroll in a time consuming ethics course. Just as Taylor 
had decided to control her destiny and accept the certainty of the lighter alternative, the college 
student admitted she had knowingly cheated on the test . 16 

That Taylor and the college student both pleaded guilty is not the only similarity between 
the cases. Both were also innocent of the offenses for which they had been accused .' 7 After 
serving nineteen years in prison, Taylor was exonerated after DNA testing proved that neither 
she nor any of the other five defendants in her case were involved in the murder . 18 As for the 
college student, her innocence is assured by lhe fact that, unbeknownst to her, she was actually 
part of an innovative new study into plea bargaining and innocence . 19 The study, conducted by 
the authors, involving dozens of college students, and taking place over several months, not only 


What comparison can there really be, in point of severity between consigning a man to 
the short pang of a rapid death, and immuring him in a living tomb, there to linger out 
what may be a long life in the hardest and most monotonous toil, without any of its 
alleviation or rewards - debarred from all pleasant sights and sounds, and cut off from all 
earthly hope, exoepL a slight mitigation of bodily restraint, or a small improvement of 
diet? 

See id. (quoting Leon Sliaskolsky Shclcff, Ultimate Pi-:nai rn:s: Capital Punishment, T.fi'K 
IMPRISONMENT PHYSICAL TORTURE 60 (1987) (quoting John Stuart Mill, Parliamentary Debate on 
Capital Punishment Within Prisons Bill (Apr. 21, 1868))). 

12 See infra section 11 (discussing the plea bargaining study). 

H See id. 

See id. 

16 See id 

17 See THE INNOCENCE PROJECT - TAYLOR, supra note 3. 

18 See id. It should also be noted that five of the six defendants in the Wilson murder case pleaded guilty. 
As described above, all six. defendants were innocent and played no role in the sexual assault or murder of 
Wilson. See id.; see also THE INNOCENCE PROJECT -KNOW THE CASES: DEBRA SHELDEN, available at 
www, Eiiiiocenceproject.org/Content/Debra_Slieldeii.php (last visited Jan. 1, 2012) (“Debra Sholden 
agreed with prosecutors to plead guilty and testify falsely to her alleged role in the crime at the trial of co- 
defendant Joseph White in exchange for a lighter sentence.”); Tj ik Innocence Project- Know the 
CASES: JAMES Dean, available at www. innocenceproject.org/ContentTames_Dean.php (last visited Jan. 

1, 2012) (“Joseph White was the only defendant in this case to go to trial, and three of his five co- 
defendants testified against him in exchange for shorter sentences than those they may have received had 
their own cases gone to irialj*). 


19 See infra section II (discussing the plea bargaining study). 
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recreated the innocent defendant’s dilemma experienced by Taylor, but revealed that plea 
bargaining’s innocence problem is not isolated to an obscure and rare set of cases, 20 Strikingly, 
the study demonstrated that more than half of innocent defendants will falsely admit guilt in 
return for a perceived benefit. 21 This finding not only brings finality to the long-standing debate 
regarding the possible extent of plea bargaining’s innocence problem, but also ignites a 
fundamental constitutional question regarding an institution the Supreme Court reluctantly 
approved of in 1970 in return for an assurance it would not be used to induce innocent 
defendants to falsely admit guilt. 22 

This article will first examine the history of plea bargaining in the United States, 
including examination of the cun'cnt debate regarding the prevalence of pica bargaining’s 
innocence problem. 23 Second, this article will discuss the groundbreaking psychological study of 
plea bargaining conducted by the authors. 21 This section will include examination of the 
methodology and results of the study. 2S Finally, this article will analyze the constitutional limits 
placed on plea bargaining by the Supreme Court in its landmark 1970 decision, Brady v, United 
States? 6 Tn this decision, the Supreme Court stated that plea bargaining was a tool for use only 
when the evidence was overwhelming and the defendant might benefit from the opportunity to 
bargain, 27 According to the Court, if it became evident that plea bargaining was being used more 
broadly to create incentives for defendants of questionable guilt to “falsely condemn 
themselves,” the entire institution of plea bargaining and its constitutionality would require 
reexamination. 28 Perhaps, as a result of this new study, such a time for reevaluation has arrived. 


20 See id. 

21 See id. 

22 See id 

■ s See infra section 1 (discussing the historical rise of pica bargaining and its innocence problem). 

21 See infra section II (discussing the plea bargaining study). 

25 See id. 

See Brady v. United States, 397 U.S. 742 (1970). 

21 Id. at 752. 

78 Id. at 757-58;. see also Lucian L. De-rvan, Bargained Justice: Plea Bargaining's Innocence Problem 
and the Brady Safety-Valve, — Utah Law REVIEW — (forthcoming 2012) (discussing the “Brady Safety- 
Valve.”). 
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I. The Historical Rise of Pica Bargaining and Its Innocence Problem 

On December 23, 1990, a twenty-one year old woman was robbed and sexually assaulted 
by an unknown assailant in New Jersey 29 Three days after the attack, and again a month later, 
the victim identified John Dixon as the perpetrator from a photo array. 30 Dixon was arrested on 
January 18, 1991, and ventured down a road familiar to criminal defendants in the United 
States. 31 Threatened by prosecutors with a higher prison sentence if he failed to cooperate and 
confess to his alleged crimes, Dixon pleaded guilty to sexual assault, kidnapping, robbery, and 
unlawful possession of a weapon. 33 He received a sentence of forty-five years in prison. 33 Ten 
year later, however, Dixon was released from prison after DNA evidence established that he 
could not have been the perpetrator of the crime.' 4 While the story of an innocent man pleading 
guilty and serving a decade in prison before exoneration is a tragedy, perhaps it should not be 
surprising given the prominence and power of plea bargaining in today’s criminal justice 
system. 35 


25 The Innocence Project - Know the Cases: John Dixon, 

hLLp://vvww.irinOGcncepi'oj ect.org/Content/John_Dixon.php (last visited January 23, 2012) (describing the 
story of John Dixon, who pleaded guilty to rape charges for fear he would receive a harsher sentence if he 
proceeded to trial, but was later exonerated by DNA evidence). 

* See id. 

3 See id . 

3i See id.; see also Richard Klein, Due Process Denied : Judicial Coercion in the Plea Bargaining 
Process, 32 HOFSIRA L. REV. 1349, 1 398 (2<KM). 

By the time of the plea allocution it is clear that the defendant has decided to take the plea 
bargain and knows or has been instructed by counsel to tell the court that he did indeed 
do the crime. Predictably, the National Institute of Justice survey found that judges 
rejected guilty pleas in only two percent of cases. Since efficiency and speed is the name 
of the game, it is not unexpected that meaningful questioning of the defendant does not 
occur and it is not surprising that the Institute concluded that the plea allocution 
procedure is “close to being a new kind of ‘pious fraud."’ 

Id.; see also Ronald F. Wright, Trial Distortion arid the End of Innocence in Federal Criminal Justice , U. 
Pa. L. Rev, 79, 93 (2005) (“But when it comes to the defendant's "voluntariness" - the second half of the 
formula - courts have walked away. The proper knowledge, together with a pro forma statement from the 
defendant that her guilty plea was not coerced, normally suffices.’’). 

33 See THE INNOC ENCE PROJECT DIXON supra note 29. 


y ' See id. 

35 See United States Sentencing Commission, 2010 Sourcebook of Federal Sentencing Statistics, Figure 
C, available at 

http://www.ussc.gov/Data_and_Statisties/Annual_Reports_and_Sourcebooks/2010/FigureC.pdf (last 
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Plea bargaining, however, was not always such a dominant force in the United States. 36 
In fact, when appellate courts first began to see an influx of such bargains around the time of the 
American civil war, most struck down the deals as unconstitutional. 3 '' Despite these early 
judicial rebukes, plea bargaining continued to linger in the shadows as a tool of corruption. 38 
Then, in response to growing pressures on American courts due to overcriminalization in the 
early twentieth century, plea bargaining gradually moved into the light and began a spectacular 
rise to power. 39 Thai today almost 97% of defendants in the federal system plead guilty, just as 
John Dixon did in New Jersey in 1991, is both a testament to the institution's resilience and a 
caveat about its power of persuasion. 40 


visited January 2, 2012) (documenting that almost 97% of defendants in the federal criminal justice 
system plead guilt}-). 

35 See Dervan, Bargained Justice, supra note 28, at Lucian E. Dervan, Plea Bargaining’s Survival; 
Financial Crimes Plea Bargaining, A Continued Triumph in a Post-Enron World , 60 OKLAHOMA Lav/ 
Review 45 \ , 478 (2007); Mark H. Haller, Plea Bargaining; The Nineteenth Century Context, 1 3 Law & 
SOC’Y REV. 273, 273 (1978) (“[Alschuler and Friedman] agree that plea bargaining was probably 
nonexistent before 1 800, began to appear during the early or mid-nirieicenlh century, and became 
institutionalized as a standard feature of American urban criminal courts in the last third of the nineteenth 
century,”); see also John TT. Langbein, Understanding ihe Short History of Plea Bargaming, 13 LAW & 
SOC’Y REV. 261 (1978); Lynn M. Mather, Comments on the History of Plea Bargaining, 13 LAW & 
SOU'Y REV. 28 1 (1978); John Baldwin and Michael McConville. Plea Bargaining and Plea Negotiation 
in England , 13 Law & Soc’Y Rev. 287 (1978). 

3; j See Dervan, Bargained Justice , supra note 28, at 

3a See Albert W. Alschuler, Plea Bargaining and Its History, 79 COLUM. L. Rev. 1 , 19-24 (1979). 

39 George Fisher, Plea Bargaining’s Triumph , 109 Yai.rL.J. 857, 859 (2000) (hereinafter 'Plea 
Bargaining’s Triumph <(Yale)”). 

There is no glory in plea bargaining. In place of a noble clash for truth, plea bargaining 
gives us a skulking truce. . . . But though its victory merits no fanfare, plea bargaining 
has triumphed. . . . The battle has been lost for some time. . . , [Vjictory goes to the 
powerful. 

M; see also George Fisher, PLEA BARGAINING ’ S TR ! 1 .. M I > 1 1 : A HISTORY oi ? Pi, KA BARGAINING IK 
America (2003) (hereinafter “PLEA BARG AGING’S TRIUMPH”). 

40 See United States Sentencing Commission, 2010 Sourcebook of Federal Sentencing Statistics, Figure 
C, available at 

http://wwwaissc.gnv/Da1a_and_Statistics/Annual Reports and_ Sourcebooks/201 0/F igureC.pdf (last 
visited January 2, 2012). 
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a. The Rise of Plea Uargainimg 

While most discussions regarding the rise of plea bargaining begin in the late nineteenth 
century, the full history of plea bargaining dates back hundreds of years to the advent of 
confession law. 41 As Professor Albert Alschuler noted, “[T]he legal phenomenon that we call a 
guilty plea lias existed for more than eight centuries. . . [asl a ‘confession.’” 42 Interestingly, early 
legal precedent regarding confessions prohibited the offering of any inducement to prompt the 
admission. 4 '’ As an example, in the 1783 case of Rex v. Warickshall , an English court stated, 
“[A] confession forced from the mind by the flattery of hope, or by the torture of fear, comes in 
so questionable a shape.., that no credit ought to be given to it.” 44 While plea bargaining as it 
exists today relies upon the use of incentives, common law prohibitions on such inducements 
persisted until well into the twentieth century. 45 

The first appellate influx of plea bargaining cases in the United States occurred shortly 
alter the Civil War. Relying on past confession precedent prohibiting the offering of incentives 
in return for admissions of guilt, various courts summarily rejected these bargains and permitted 
the defendants to withdraw their statements. 47 These early American appellate decisions, 


41 See Alschuler, supra note 38, at 12. 

42 See id. at 1 3 . 

41 See id. at 12. 

44 See id. (“It soon became clear that any confession ‘obtained by [a] direct or implied promise!], 
however, slight’ could not be received in evidence. Even lire offer of a glass of gin was a ‘promise of 
leniency’ capable of coercing a confession.”). 

4i See Dervan, Bargained Justice , supra note 28, at - (discussing the evolution of the doctrine that gui Ity 
pleas must be voluntary'); see also Albert W. Alschuler, The Changing 1‘lea Bargaining Debate , 69 
Calif. T,, Rr.v, 652, 657(1981). 

Pica negotiation works . . . only because defendants have been led to believe that their bargains 
are in fact bargains. If this belief is erroneous, it seems likely that the defendants have been 
deluded inlu sacrificing their constitutional rights for nothing. Unless the advocates of plea 
bargaining contend that defendants should be misled, they apparently must defend the 
proposition that these defendants’ pleas should make some difference in their sentences. 

Id. (footnotes omitted). 

46 See Alschuler, supra note 38, at 19-21. 

'' See id. Alschuler provides several examples of statements made by the appellate courts examining plea 
bargains in the late nineteenth century. 
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however, did not prevent plea bargaining from continuing to operate in the shadows/ 8 That plea 
bargains continued to be used despite strong precedential condemnation can be traced, at least in 
part, to the need for plea bargaining as a tool of corruption during this period/ 15 ’ As an example, 
and as Professor Alschuler has noted previously, there are documented accounts that by 1914 a 
defense attorney in New York would “stand out on the street in front of the Night Court and 
dicker away sentences in this form: $300 for ten days, $200 for twenty days, $150 for thirty 
days. 500 Such bargains were not limited to New York/ 1 One commentator wrote the following 
in 1928 regarding plea bargaining in Chicago, Illinois: 57 ' 


The least surprise or influence causing [the defendant] to plead guilty when he had any 
defense at all should be sufficient cause to permit a change of the plea from guilty to not 
guilty... 

No -sort of pressure can be permitted to bring the party to forego any right or advantage 
however slight The law will not suffer the least weight to be put in the scale against 
him... 

[W]hen there is reason to believe that the plea has been entered through inadvertence ... 
and mainly from the hope that the punishment Lo which the accused would otherwise bo 
exposed may thereby be mitigated, the Court should be indulgent in permitting the plea to 
be withdrawn. 

See id. at 20. A legal annotation from the period stated: 

We would conclude, from an examination of all the cases upon the subject, that where 
there is an inducement of any kind held out to the prisoner, by reason of which he enters 
the plea of guilty, it will ... better comport with a sound judicial discretion to allow the 
plea to be withdrawn .... and especially so when counsel and friends represent to the 
accused that it has been the custom and common practice of the court to assess a 
punishment, less than the maximum upon such a plea. ... 

Id. at 24 (quoting Hopkins, Withdrawal of Plea of Guilty, 1 1 Crjm. I,. MaGa/.ink 479, 484 (1 889)). 


** See id. at 22. 


45 See id. at 24, 

The gap between these judicial denunciations of plea bargaining [in the late nineteenth 
century] and the practices of many urban courts at the turn of the century and thereafter 
was apparently extreme. In these courts, striking political corruption apparently 
contributed to a flourishing practice of pica bargaining. 


See id. 

sn Id. 

' J See id. 

See id. at 25. (this cite seems unnecessary to me) 
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When the plea of guilty is found in records it is almost certain to have in the 
background, particularly in Cook County, a session of bargaining with the State’s 
Attorney, . , . These approaches, particularly in Cook County, are frequently made 
through another person called a “fixer.” This sort of person is an abomination and 
it is a serious indictment against our system of criminal administration that such a 
leech not only can exist but thrive. The “fixer” is just what the word indicates. 

As to qualifications, he has none, except that he may be a person of some small 
political influence . 53 

The use of plea bargaining by such “fixers” ensured it would continue to survive despite judicial 
repudiation, though another phenomenon would be needed to bring it out of the shadows. 

While corruption kept plea bargaining alive during the late nineteenth and early twentieth 
centuries, overcriminalization necessitated plea bargaining's emergence into the mainstream of 
criminal procedure and its rise to dominance . 53 According to one analysis of individuals arrested 


53 Id. This quotation is attributed to Albert J. Harno, Dean, University of Illinois Law School. See id. 

5 * See Dervan, Bargained Justice, supra note 28, at (“While corruption introduced plea bargaining to the 
broader legal community, it was the rise in criminal cases during prohibition that spurred its growth and 
made it a legal necessity.”). 

55 See id. at-. 

Between the early twentieth century and 1916, the number of cases in the federal system 
resulting in pleas of guilty rose sharply from fifty to seventy-two percent. In return for 
defendants’ assistance in moving a flood of cases through an overwhelmed system, they 
were often permitted to plead guilty to lesser charges or given lighter sentences. As 
prohibition was extinguished, the United States continued its drive to create new criminal 
laws, a phenomenon that only added to the courts’ growing case loads and the pressure to 
continue to use bargaining to move cases through the system. 

See id.; see also Donald A. Dripps, Overcriminalization. Discretion, Waiver: A Survey of Possible Exit 
Strategies, 109 Penn. St. L. Rtcv. 1 155, 1 156-61 (2005) (discussing the relationship between broadening 
legal rules and plea bargaining); William J. Stuntz. The Pathological Politics of Criminal Law , 100 MICH. 
J.. Rf,v. 505, 519-20 (2001) (discussing the influence of broader laws on the rate of plea bargaining). For 
a definition of “overcriminalization,” see Lucian E. Dervan, Over-Criminalization 2.0: The Symbiotic 
Relationship Between Pha Bargaining and Overcriminalization, 7 J. L. ECGN. & POL’Y 645, 645-46 
(2011) (discussing overcriminalization). 

Similarly, consider the significant ramifications that would follow should there no longer 
be overcriminalization. The law would be refined and clear regarding conduct for which 
criminal liability may attach. Individual benefits, political pressure, and notoriety would 
not incentivize the invention of novel legal theories upon which to base liability where 
none otherwise exists, despite the already expansive size of the United States criminal 
code. Further, novel legal theories and overly-broad statutes would not be used to create 
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in Chicago in 1912, “more than one half wore held for violation of legal precepts which did not 
exist twenty-five years before.” 56 As the number of criminal statutes and, as a result, criminal 
defendants swelled, court systems became overwhelmed. 57 In searching for a solution, 
prosecutors turned to bargained justice, the previous bastion of corruption, as a mechanism by 
which official and “legitimate” offers of leniency might ensure defendants waived their rights to 
trial and cleared cases from the dockets. 58 The reliance on bargains during this period is 
evidenced by the observed rise in plea bargaining rates. 55 Between the early twentieth century 
and 1916, (lie number of defendant’s pleading guilty rose from fifty percent to seventy-two 
percent. 60 

The passage of the Eighteenth Amendment and advent of the prohibition era in 1919 only 
exacerbated the overcriminalization problem and further required reliance on plea bargaining to 
ensure the continued functionality of die justice system, 61 As George Fisher noted in his seminal 
work on plea bargaining, prosecutors had little option other than to continue attempting to create 
incentives for defendants to avoid trial. 62 


staggering sentencing differentials that coerce defendants, even innocent ones, to falsely 
confess in return for leniency. 


Id 

5S See Alsclmler, supra note 3 8, at 32. 

5; See Dervan, supra note 55, at 649-50 

In return for agreeing not to challenge the government’s legal assertions and for assisting 
in lessening the strain created by overcri m i n alization , defendants were permitted to plead 
guilty to reduced charges and in return for lighter sentences. 5 ’ The strategy of using plea 
bargaining to move cases through the system was effective, as the number of defendants 
relieving the government of its burden at trial swelled. 

Id at 650. 

58 See id 

‘ J See Alscluiier, supra note 38, at 33. 

® See Id 

61 See Scott Schaeffer, The Legislative Rise and Populist Fall of the Eighteenth Amendment: Chicago and 
the Failure of Prohibition, 26 J.L. &POL. 385, 391-98 (201 1) (discussing the history of the passage of the 
Eighteenth Amendment). 

63 See Fisher, PLEA BARGAINING'S TRIUMPH, supra note 39, at 210; see also Alschuler, supra note 38, at 
28 (“The rewards associated with pleas of guilty were manifested not only in the lesser offenses of wh ich 
guilty-plea defendants were convicted but also in the lighter sentences that they received.”). 
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[FJederal prosecutions under the Prohibition Act terminated in 1930 had become 
nearly eight times as many as the total number of all pending federal prosecutions 
in 1914. In a number of urban districts the enforcement agencies maintain that 
the only practicable way of meeting this situation with the existing machinery of 
the federal courts ... is for the United States Attorneys to make bargains with 
defendants or their counsel whereby defendants plead guilty to minor offenses 
and escape with light penalties. 6 ’ 

By 1925, almost ninety percent of criminal convictions were the result of a plea of guilty. 6 " By 
the end of the prohibition era, plea bargaining had successfully emerged from the shadows of the 
American criminal justice system to take its place as an indispensable solution for an 
overwhelmed system.” 5 

Though plea bargaining rates rose significantly in the early twentieth century, appellate 
courts were still reluctant to approve such deals when appealed. 66 For example, in 1936, Jack 
Walker was charged with armed robbery. 6 ' In a scene common in today’s criminal justice 
system, prosecutors threatened to seek a harsh sentence if Walker failed to cooperate, but offered 
a lenient alternative in return for a guilty plea. 68 

[The District Attorney! told ltim to plead guilty, warning him that he would be 
sentenced to twice as great a term if he did not so plead. ... In view of the District. 
Attorney’s warning, and in fear of a heavy prison term, he told the District 
Attorney he would plead guilty. 6 1 

Walker later appealed his sentence and the United Slates Supreme Court found the bargain 
constitutionally impermissible, noting that the threats and inducements had made Walker’s plea 
involuntary. 70 


45 Id. at 32. 

^ See id. at 3 3 . 

65 See Dervan, supra note 28, at — (“As prohibition was extinguished, the United States continued its drive 
to create new criminal laws, a phenomenon that only added to the courts’ growing case loads and the 
pressure to continue to use bargaining to move cases through the system,”). 

6t See e.g. Walker v. Johnston, 312 U.S. 275,279-80 (1941). 

67 See id. 

6! See id. at 280. 

^ Id at 281. 
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[Walker] was deceived and cocrccd into pleading guilty when his real desire was 
to plead not guilty or at least to be advised by counsel as to his course. If he did 
not voluntarily waive his right to counsel, or if he was deceived or coerced by the 
prosecutor into entering a guilty pica, he was deprived of a constitutional right. 71 

Once again, despite pica bargaining’s continued presence in the court system, the appellate 
courts were reluctant to embrace the notion of bargained justice and coerced confessions. 

By 1967. despite a continued rejection of plea bargaining by appellate courts, even the 
American Bar Association (“ABA”) was beginning to see the benefits of the institution. 72 In a 


70 See id at 279-86; see also I-Iallinger v. Davis, 146 U.S. 314 (1892) (requiring that the defendant 
voluntarily avail himself of the option to plead guilty). 

7 Walker , 312 U.S. at 286; see also Alisa Smith and Sean Maddan, Three-Minute Justice: Haste and 
Waste in Florida's Misdemeanor Courts, NACDL, 15 (July 2011) (noting that a study of misdemeanor 
cases in Florida courts found that 66% of defendants appeared at arraignment without counsel and 70% of 
defendants pleaded guilty at arraignment). 


Trial judges failed to advise the unrepresented defendants of their right to counsel in open 
court (i.e., not by way of an announcement by the public defenders, written waiver form, 
or video-recorded information) only 27% of the time. Judges asked defendants if they 
wanted to hire a lawyer or if they wanted counsel less than half of the time. And only 
about one-third of the time did the trial judge discuss the importance and benefits of 
counsel or disadvantages of proceeding wiihouL counsel. 


Id. 

72 See American Bar Association Project on Standards for Criminal Justice. Pleas of Guilty 2 (Approved 
Draft 1968). During the period between 1941 and 1970, several additional appellate cases challenged the 
constitutionality of pica bargaining. See also United States v. Jackson, 390 U.S. 570 (1968) (striking 
down a statute that allowed for the death penalty only when a defendant failed to plead guilty and moved 
forward with a. jury trial as an “impermissible burden upon the exorcise of a constitutional right."); 
Machibroda v. United States, 368 U.S. 487 (1962) (finding a prosecutor's offer of leniency and threats of 
additional charges an improper inducement that stripped the defendant’s plea of guilty- of voluntariness); 
see also Shelton v. United States, 242 F.2d 101 (5th Cir. \91.1), judgment set aside , 246 F.2J 571 (5lli Cir. 
1957) (en banc), rev’d per curiam on confession of error, 356 U.S. 26 (1958) (involving a defendant the 
court determined had been induced to plead guilty by the promise of a light sentence and the- dismissal of 
other pending charges). In Shelton, the court stated: 

There is no doubt, indeed it is practically conceded, that the appellant pleaded guilty in 
reliance on the promise of the Assistant United Stales Attorney that he would receive a 
sentence of only one year. The court, before accepting the plea, did not ascertain that it 
was in truth and in fact a voluntary pica not induced by such promise. It necessarily 
follows that the judgment of conviction must be set aside and the plea of guilty vacated. 

Id. at 113. 'The court went on to state, “Justice and liberty are not the subjects of bargaining and barter,” 
Id. 
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report regarding the criminal justice system, the ABA noted that llie use of plea bargaining 
allowed for the resolution of many cases without a trial, something necessary given the system’s 
lack of resources. 73 In particular, the report noted that “the limited use of the trial process for 
those cases in which the defendant has grounds foT contesting the matter of guilt aids in 
preserving the meaningfulness of the presumption of innocence," 74 

Three years after the ABA embraced plea bargaining as a necessary tool of an 
overburdened system, the United Slates Supreme Court finally directly addressed the 
constitutionality of modem day plea bargaining in the case of Brady v. United States. 75 The case 
involved a defendant charged with kidnapping in violation of federal law. 76 The law permitted 
the death penalty, buL only where recommended by a jury , !l This meant that a defendant could 


7j See supra note 72. 

74 See ABA Project on Standards for Criminal Justice, supra note 72, at 2. 

[A] high proportion of pleas of guilty and nolo contendere does benefit the system, Such 
picas tend to limit the trial process to deciding real disputes and, consequently, to reduce 
the need for funds and personnel. If the number of judges, courtrooms, court personnel 
and counsel for prosecution and defense were to be increased substantially, the funds 
necessary for such increases might be diverted from elsewhere in the criminal justice- 
process. Moreover, the limited use of the trial process for those cases in which the 
defendant has grounds for contesting the matter of guilty aids In preserving the 
meaningfulness of the presumption of innocence. 


Id. 

75 See Brady v. United States, 397 U.S. 742, 743 (1970). 

7c See id. Interestingly, the defendant in Brady was charged under the same federal statute at issue in the 
1968 case of United States v. Jackson. See United Slates v. Jackson, 390 U.S. 570 (1968) (striking down 
a statute that allowed for the death penalty only when a defendant failed to plead guilty and moved 
forward with a jury trial as an “impermissible burden upon the exercise of a constitutional right.”); see 
also Dervan, Bargained Justice, supra note 28, at — (“With regard to the federal kidnapping statute, [the 
Jackson court stated that] the threat of death only for those who refuse to confess their guilt is an example 
of a coercive incentive that makes any resulting guilty pica invalid.”). 

7 ' The law, 18 U.S.C. section 1201(a), read as follows; 

Whoever knowingly transports in interstate * * * commerce, any person who had been 
unlawfully * * * kidnapped * * * and held for ransom * * * or otherwise * * * shall be 
punished (3) by death if the kidnapped person has not been liberated unharmed, and if the 
verdict of the jury shall so recommend, or (2) by imprisonment for any term of year or for 
life, if the death penalty is not imposed. 

Jackson, 390 U.S. at 570-71. 
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avoid capital punishment by pleading guilty. 18 Realizing his chances of success at trial were 
minimal given that his co-defendant had agreed to testify 7 against him at trial, Brady pleaded 
guilty and was sentenced to fifty years in prison.' 9 He later changed Ms mind, however, and 
sought to have his plea withdrawn, arguing his act was induced by his fear of the death penalty. 80 

While all prior precedent regarding plea bargaining up to this point indicated that the 
Supreme Court would look with disfavor upon the defendant’s decision to plead guilty in return 
for the more lenient sentence, plea bargaining’s rise during the previous century and unique role 
by 1970 protected it from absolute condemnation. 81 Instead of finding plea bargaining 
unconstitutional, the Court acknowledged the necessity of the institution to protect crowded 
court systems from collapse. 8 "’ The Court then went on to describe the type of bargains that 
would be acceptable: 8 ’ 

Of course, the agents of the State may not produce a plea by actual or threatened 
physical harm or by mental coercion overbearing the will of the defendant, But 
nothing of the sort is claimed in this case; nor is there evidence that Brady was so 
gripped by fear of the death penalty or hope of leniency that he did not or could 
not, with the help of counsel, rationally weigh the advantages of going to trial 
against the advantages of pleading guilty. 84 

The Court continued: 


78 See Brady, 397U.S. at 743. 

19 See id at 743-44. 

80 See id. at 744. 

81 See supra notes 46 to 71 and accompanying text. 

See Brady . 397 L ,S. at 752-58; see also Dervan, Bargained Justice, supra note 28, at 

As if the criminal justice system were not already bogged down with growing case loads, 
in part due to over-criminalization, the Supreme Court had just finished handing 
defendants a number of significant victories during the Due Process Revolution of the 
1960s. For instance, the Supreme Court imposed the “exclusionary rule” for violations of 
the Fourth Amendment, granted the- l ight to counsel, and imposed the obligation that 
suspects be informed of their rights prior to being interrogated. 

Id.', see also Mapp v. Ohio, 367 U.S. 643 (1961) (exclusionary rule); Gideon v. Wainwright, 372 U.S. 335 
(1 963) (right to counsel); Miranda v. Arizona, 384 U.S. 436 (1966) (self- incrimination). 


83 See Brady , 397 U.S. at 750-5 1 
a -' Id. 
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[A] pica of guilty entered by one fully aware of the direct consequences, including 
the actual value of any commitments made to him by the court, prosecutor, or his 
own counsel, must stand unless induced by threats (or promises to discontinue 
improper harassment), misrepresentation (including unfulfilled or unfulfillable 
promises), or perhaps by promises that are by their nature improper as having no 
proper relationship to the prosecutor’s business (c.g. bribes). 85 

After Brady , plea b fir gaining was permitted and could fully emerge into the mainstream of the 
American criminal justice system. 6 As long as the plea was ‘Voluntary,” which meant that it 
was not induced “by actual or threatened physical harm or by mental coercion overbearing the 
will of the defendant,” the bargain would be permitted. 8. 

Plea bargaining continued its rise over the next four decades and, today, over ninety-six 
percent of defendants in the federal system plead guilty rather than proceed to trial. 88 While plea 
bargaining was a powerful force in 1970, the ability of prosecutors to create significant 
incentives for defendants to accept plea offers grew exponentially after Brady with the 
implementation of sentencing guidelines throughout much of the country. 89 As one commentator 
explained: 


85 Id. at 755. Interestingly, the language used by the Supreme Court in Brady is similar to language 
proposed by ihe United Slates Court of Appeals for the Fifth Circuit several years earlier to address 
“voluntariness.” See Shelton v. United States, 242 F.2d 101, 115 (5th Cir. 19 57) Judgment set aside, 246 
F.2d 571 (5th Cir. 1957) (en banc), rev 'd per curiam on confession of error, 356 U.S. 26 (1958), The 
Shelton case almost rose to the United States Supreme Court for review of the constitutionality of plea 
bargaining in 1958. but was surreptitiously withdrawn prior to argument. 

Interestingly, the panel decision from the Fifth Circuit was later overturned en banc, and 
the case proceeded to the Supreme Court. The Court never addressed the challenge to 
plea bargaining, however, because the government filed an admission that the guilty pica 
may have been improperly obtained and the case was remanded to the District Court 
without further discussion. According to Professor Albert Alschulcr, evidence indicates 
that the government likely confessed its error for fear that the Supreme Court would 
finally make a direct ruling that all manner of plea bargaining was wholly 
unconstitutional. 

Dervan, Bargained Justice, supra note 28, at 

8<1 See Brady y 397 U.S. at 750-55 (permitting the use of pica bargaining), 

87 See id at 750. 

88 See United States Sentencing Commission. 20.10 Sourcebook of Federal Sentencing Statistics, Figure 
C, available at 

http://www.U3sc.gov/Data_and_SLalislios/Annual_Reporls_aiid_Soureebooks/201 0/FigureC.pdf (Inst 
visited January 2, 2012). 


15 



149 


Dervan/Edkins - The Innocent Defendant ‘s Dilemma (DRAFT) 


Before the advent of modern sentencing guidelines, both prosecutor and judge 
held some power to plea bargain without the odier’s cooperation,... Today, 
however, sentencing guidelines have recast whole chunks of the criminal code,... 

By assigning a fixed and narrow 1 penalty range to almost every definable offense, 
sentencing guidelines often empower prosecutors to dictate a defendant's 
sentence by manipulating the charges. Guidelines have unsettled the old balance 
of bargaining power among prosecutor, judge, and defendant by ensuring that the 
prosecutor, who always had the strongest interest in plea bargaining, now has 
almost unilateral power to deal. 90 

Through charge selection and manipulation of sentencing ranges, prosecutors today possess 
striking powers to create significant sentencing differentials, a term used to describe the 
difference between the sentence a defendant faces if he or she pleads guilty versus the sentence 
risked if he or she proceeds to trial and is convicted. 9 ' Many have surmised that the large: the 


“ See Fisher, PLEA BARGAINING'S Triumph, supra now 39, at 210 (“[Sentencing Guidelines] invest 
prosecutors with the power, moderated only by the risk of loss at trial, to dictate many sentences simply 
by choosing one set of charges over another.”); see also Mary P. Brown and Stcvan E. Bunnell, 
Negotiating Justice : Prosecutorial Perspectives on Federal Plea Bargaining in the District of Columbia , 
43 AM, CRIM. L. Rev. 1063, 1066-1067 (2006) (“Like most plea agreements in federal or state courts, the 
standard D.C. federal plea agreement starts by identifying the charges to which the defendant will plead 
guilty and the charges or potential charges that the government in exchange agrees not to prosecute.”); 

Joy A. Boyd, Power, Policy, and Practice: 1 he Department of Justice Plea Bargaining Policy as 
Applied to llte Federal Prosecutor 's Power Under the United States Sentencing Guidelines, 56 Ala. L. 
REV. 591, 592 (2004) (“Not only may a prosecutor chuose whether to pursue any given case, but she also 
decides which charges to file.”); Geraldine S. Moohr, Prosecutorial Power in an Adversarial System: 
Lessons from Current White Collar Cases and the Inquisitorial Mode!, 8 Hupp. Crim. I ,.R, 165, 177 
(2004) (“The power of the prosecutor to charge is two-fold; the power to indict or not , , , and the power to 
decide what offenses to charge.”): Jon J. Lambiras, White-Collar Crime: Why the Sentencing Disparity 
Despite Uniform Guidelines?, 30 Pepp. L. Rev. 459, 512 (2003) (“Charging decisions are a critical 
sentencing matter and are left solely to the discretion of the prosecutor. When determining which charges 
to bring, prosecutors may often choose from more than one statutory offense.”). 

” Fisher, P1..RA Bargaining's Triumph, supra note 39, at 17; see also Boyd, supra note 89, at 591-92 
(“While the main focus of the Sentencing Guidelines appeared to be narrowing judicial discretion in 
sentencing, some critics argued that the Sentencing Guidelines merely shifted the federal judges’ 
discretionary' power to federal prosecutors.”); see also Marc L. Miller, Domination & Dissatisfaction: 
Prosecutors as Seutencers, 56 Stan, 1,, Rev. 121 1, 1252 (2004) (“The overwhelming and dominant fuel 
of the federal sentencing system, beyond the Commission and the guidelines and mandatory penalties, is 
the virtually absolute power the system has given prosecutors over federal prosecution and sentencing”), 

S1 Sue Alschulcr, supra note 45, at 652-53 (“Crim inal defendants today plead guilty in overwhelming 
numbers primarily because they perceive that this action is likely to lead to more lenient treatment than 
would follow conviction at trial. A number of studies suggest this perception is justified.”): see also 
Dervan, Bargained Justice, supra note 28, at -. 
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sentencing differential, the greater the likelihood a defendant will forego his or her right to trial 
and accept the deal. 92 

b, Pi.f.a Bargaining’s Innocence Debate 

In 2004, Lea Fastow, wife of former Enron Chief Financial Officer Andrew Fastow, was 
accused of engaging in ninety-eight counts of criminal conduct related to the collapse of the 
Texas energy giant. 1 Though conviction at trial under the. original indictment carried a prison 


Plea bargaining’s rise to dominance during the nineteenth and twentieth centuries 
resulted from prosecutors gaining increased power over the criminal justice system and, 
through such power, the ability to offer increasingly significant incentives to those 
willing to confess their guilt in court. Today, sentencing differentials have reached new 
heights and, as a result, the incentives for defendants to plead guilty are greater than at 
any previous point in the history of our criminal justice system. 

Id., see also Lucian E. Dervan, '1 he Surprising Lessons from Plea Bargaining in the Shadow of Terror, 

27 Ga. ST. U, L. Rev. 239, 245 (2010) (“Key to the success of prosecutors’ use of increasing powers to 
create incentives that attracted defendants was their ability to structure plea agreements that included 
significant differences between the sentence one received in return for pleading guilty and the sentence 
one risked if he or she lost at trial.”); Stephanos Bibas, Bringing Moral Values into a Flawed Plea- 
Bargaining System, 88 CORNET .!■ I,. Rrv. 1425, 1425 (2003) (“The criminal justice system uses large 
sentence discounts to induce guilty pleas. Of course these discounts exert pressure on defendants to plead 
guilty.”). 

” One study analyzed robbery and burglary defendants in three California jurisdictions and found that 
defendants who went to trial received significantly higher sentences. See David Brereton and Jonathan D, 
Casper, Does it Pay to Plead Guilty: Differential Sentencing and the Functioning of Criminal Courts, 16 
Law &. SOC'YREV. 45, 55-59 (1981-82); see also Daniel Givelber, Punishing Protestations of Innocence: 
Denying Responsibility and Its Consequences, 37 Am. CRIM. T., Rev. 1363, 1382 (2000) (’The 
differential in sentencing between those who plead and those convicted after trial reflects the judgment 
that defendants who insist upon a trial arc- doing something blameworthy.”); Tung Yin, Not a Rotten 
Carrot: Using Charges Dismissed Pursuant to a Plea Agreement in Sentencing Under the Federal 
Guidelines, 83 CAUL L. RiiV. A 19, 443 (1995) (“Curiously, the arena of plea bargaining pits the conccpia 
of duress and consideration against each other: a large sentencing differentia] makes it more likely that a 
defendant is coerced into pleading guilty, and yet it also increases the benefit offered in exchange for the 
guilty plea.”); H. Joo Shin, Do Lesser Pleas Pay ? Accommodations in the Sentencing and Parole Process , 
1 J. CRTM. JUST. 27 (1973) (finding that charge reduction directly results in reduction of the maximum 
sentence available and indirectly results in lesser actual time served). The Brereton and Casper study 
stated: 


The point of the preceding discussion is simple enough: when guilty plea rates are high, 
expect lo find differential sentencing. We believe Ural recent arguments to the effect, that 
differentials are largely illusory do not withstand serious scrutiny, even though this 
revisionist challenge has been valuable in forcing us to examine more closely what is too 
often taken to be self-evidently true. 

Brereton and Casper, supra note 92, at 69. 
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sentence of ten years, the government offered l-'astow a plea bargain, 94 In return for assisting in 
their prosecution, she would receive a mere five months in prison. 95 With small children to 
consider and a husband who would certainly receive a lengthy prison sentence, Fastow accepted 
the offer 96 The question that remained, however, was whether Fastow had pleaded guilty 
because she had in fact committed the alleged offenses, or whether the plea bargaining machine 
had become so powerful since its difficult beginnings following the American Civil War- that 
even innocent defendants were now becoming mired in its powerful grips. 9 ' 

It is unclear how many of the more than 96% of defendants pleading guilty each year are 
actually innocent of the charged offenses, but it is clear that plea bargaining has an innocence 
problem. 98 As Professor Russell I). Covey has stated: 


9,> See Department of Justice Indictment of Lea Fastow, available at 

http://fl 1 .fmdlaw.com/ne-ws.findlaw.com/hdocs/docs/enron/usleafstw43003ind.pdf (last visited July 13, 
2010); see also Michelle S, Jacobs, Loyalty's Reward - A Felony Conviction: Recent Prosecutions of 
High-Status Female Offenders, 33 FORDHAM UR3. L.J. 843 (2006); Mary Flood, Lea Fastow in Plea 
Bargain Talks; Former Enron CFO ’s Wife Could Get 5-Monlh Term hut Deal Faces Hurdles, Houston 
Chronicle at Ai (Nov. 7, 2003). 

94 See Bruce Zucker, Settling Federal Criminal Cases in the Post-Enron Era: The Role of the Court and 
Probation Office in Plea Bargaining Federal White Collar Cases, 6 FL.A. COASTAL L. Rev, 1,3-4 (2004). 

95 See id In Fastow’s eventual plea agreement, the prosecutors used a federal misdemeanor charge as a 
mechanism by which to ensure the judge could not sentence Fastow beyond the terms of the arrangement, 
See Mary Flood, Fastows to Plead Guilty Today: Feds Now Focus on Skilling, Lay, HOUSTON 
Chronic: i; at A I (Jan 14,2004). 

* See Greg Farrell and Jayne O’Donnell, Plea Deals Appear Close for Fastows, USA Today at 1 B (Jan. 
8, 2004) (“One of the reasons that Lea Fastow wants to limit her jail time to five months is that she and 
her husband have two young children, and they’re trying to structure their picas so they’re not both in jail 
at the same time.”); see also Flood, supra, note 95at A: (Jan. 14, 2004) (“The plea bargains for the 
Fastows, who said they wanted to be sure their two children are not left parentless, have been in limbo for 
more than a week,"). 

99 Dervan, Bargained Justice, supra note 28, at-(“Today, the incentives to bargain are powerful enough 
to force even an innocent defendant to falsely confess guilt in hopes of leniency and in fear of reprisal.”); 
Dervan, supra note 55, at 645 (Professor Ribstein notes in bis article entitled Agents Prosecuting Agents, 
that “prosecutors can avoid the need to test their theories at trial by using significant leverage to virtually 
force even innocent, or at least questionably guilty, defendants to plead guilty.”); see also Larry E. 
Ribstein, Agents Prosecuting Agents, 7 J.L. Bcon. & POL’Y 617 (2011). 

9i See Michael O. Finkelstein, A Statistical Analysis of Guilty Plea Practices in the Federal Courts, 89 
I I.Mtv. L. ItKV. 293, 295 (1975) (“On (lie basis of the analysis that follows, I conclude that the pressure on 
defendants to plead guilty in the federal courts has induced a high rate of conviction by ‘consent’ in cases 
in which no conviction would have been obtained if there had been a contest.’’); Robert E. Scott and 
William J. Stuntz, Plea Bargaining as Contract, 101 Yale L.J. 1909, 1950-51 (1992) (discussing plea 
bargaining’s innocence problem); David L Shapiro, Should a Guilt y Plea Have Preclusive Effects, 70 
IOWA L. Rev. 27 : 27 (1984); sea also Russell D, Covey, Signaling and Plea Bargaining's Innocence 
Problem, 66 WASH. & LEE L. Rev. 73, 74 (2009) (“Plea bargaining has an innocence problem.”); Oren 
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When the deal is good enough, it is rational to refuse to roll the dice, regardless of 
whether one believes the evidence establishes guilt beyond a reasonable doubt, 
and regardless of whether one is factually innocent. The risk of inaccurate results 
in the plea bargaining system thus seems substantial." 

While almost all commentators agree with Covey’s statement that some innocent defendants will 
be induced to plead guilty, much debate exists regarding the extent of this phenomenon . 100 

Some argue that plea bargaining’s innocence problem is significant and brings into 
question the legitimacy of the entire criminal justice system . 101 Professor Ellen S. Podgor wrote 
recently of plea bargaining: 


(Jazul-Ayal, Partial Ban on Plea Bargains, 27 CAKDOZO L. Rev, 2295, 2295-96 (2006) (arguing for a 
partial ban on plea bargaining to reduce the likelihood innocent defendants will plead guilty'); Andrew D. 
Leipond, How the Pretrial Process Contributes io Wrongful Convictions, 42 Am, Crim. L. Rev 1 123, 
1154 (2005), 

98 Russell D. Covey, Longitudinal Guilt: Repeat Offenders, Plea Bargaining, and the Variable Standard 
of Proof, 63 Fla. L. RbV, 431, 450 (201 1), see also Gregory M. Gilchrist, Plea Bargains, Convictions 
and Legitimacy, 48 Am. Crim. L. Rev. 143, 148 (201 1), 

That plea bargaining represents something of an affront to the rule against coerced 
confessions has been oft-noted and more often ignored. The objections that have been 
leveled against plea bargaining are numerous and diverse, but most stem from a common 
problem: plea bargaining reduces the ability of die criminal justice system to avoid 
convicting the innocent. 

Id; see also Gazal-Ayal, supra note 98 at 2306 (“In all these cases, an innocent defendant might accept 
the offer in order to avoid the risk of a much harsher result if he is convicted at trial, and thereby plea 
bargaining could very well lead to the conviction of factually innocent defendants.”); Andrew D. Leipold, 
How the Pretrial Process Contributes to Wrongful Convictions, 42 AM. CRIM. L. REV. 1123, 1 1 54 (2005) 
(“Yet we know that sometimes innocent people plead guilty, and we know some of the reasons why.,., 
[Sometimes the prosecutor offers such a generous discount for admitting guilt that lire defendant feels lie 
simply can’t take the chance of going to trial.”). 

lB It is worth mention that even .Toan of Arc and Galileo Galilei fell victim to the persuasions of plea 
bargaining. See Kathy Swedlow, Pleading Guilty v. Being Guilty: A Case for Broader Access to Post- 
Conviction DNA Testing, 41 CRIM. L. BULL. 1 , 1 (describing Galileo’s decision to admit his belief in the 
theory that Ihe earth was the eentcr of the universe in return for a lighter sentence); Alsohulcr, supra note 
38, at 41 (“[Joan of Arc] demonstrated that even saints are sometimes unable to resist tile pressures of 
plea negotiation.”). 

See Dcrvan, Bargained Justice, supra nolo 28, at - (“That, plea bargaining today has a significant 
innocence problem indicates that the Brady safety-valve has failed and, as a result, the constitutionality of 
modern day plea bargaining is in great doubt.”); Gilchrist, supra note 99, at 147 (“By failing to generate 
results correlated with the likely outcome at trial, plea bargaining undermines the legitimacy of the 
criminal justice system.”); F. Andrew Hessiek III and Reshma Saujani, Plea Bargaining and Convicting 
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[T|nnocence is no longer the key determinant in some aspects of the federal 
criminal jttstice system.... Rather, our existing legal system places the risk of 
going to trial, and in some cases even being charged with a crime, so high, that 
innocence and guilt no longer become the real considerations. I0 * 

For those who believe plea bargaining may lead to large numbers of innocent defendants 
pleading guilty, an uncertainly persists regarding exactly how susceptible innocent defendants 
are to bargained justice. 103 This is troubling, because it prevents an accurate assessment of what 
must be done in response to this perceived injustice. 104 

Others argue, however, that plea bargaining’s innocence problem is “exaggerated” and 
the likelihood of persuading an innocent defendant to falsely confess is minimal. 5 This 


the Innocent; The Role of the Prosecutor, the Defense Counsel, and the Judge, 16 BYU J. 1’ub. L. 189, 
197 (2002) (“While the concept of convicting an innocent person is a terrible imperfection of our justice 
system, an innocent person pleading guilty is inexcusable.”). 

IOi Ellen S. Podgor, White Collar Innocence: Irrelevant in the High Stakes Risk Game , 85 Ciii.-KkmT L. 
Rev. 77, 77-78 (2010); see also Russell D. Covey, supra note 98, at 80. 

In short, as long as the prosecutor is willing and able to d iscouilt plea prices to reflect 
resource savings, regardless of guilt or innocence, pleading guilty is the defendant’s 
dominant strategy. As a result, non-frivolous accusation not proof beyond a reasonable 
doubt- is all that is necessary to establish legal guilty. This latter point forms the root of 
plea-bargaining's “innocence problem,” which refers here not merely lo llio fact that 
innocent people plead guilty, but that the economics of plea bargaining drives them to do 
so. 


Id. 


See Dervan, Bargained Justice, supra note 28, at ■ (discussing pica bargaining's innocence problem, 
but acknowledging that the exact impact of bargained justice on innocent defendants is. as of yet, 
unknown.); see also Scott W. Howe, The Value of Plea Bargaining, 58 OKLA. L. Rev. 599, 63 1 (2005) 
(“The number of innocent defendants who accept bargained guilty pleas is uncertain.”). 

K/ See Ric Simmons, Private Plea Bargains, 89 N.C. L. Rev, 1 125, 1 173 (201 1), 

Tf the plea bargaining process is indeed a reasonable replacement for a trial, then plea 
bargaining should be encouraged, since it can achieve the same result with far fewer 
resources. On the other hand, if the results arc dependent on factors unrelated to what 
would occur at trial, then society should work to reform, limit, or abolish the practice. 


Id. 

10s See Avishalom Tor, Orcn Gazal-Ayal, and Stephen M. Garcia. Fairness and the Willingness to Accept 
Plea Bargain Offers, 7 J. EMPIRICAL L. STUDIES 97, 1 14 (2010) (“|T]f innocents tend to reject offers that 
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argument rests, in part, on a perception that innocent defendants will reject prosecutors’ 
advances and proceed to trial hacked by the belief that their factual innocence will protect them 
from conviction .' 06 One commentator noted that supporters of the plea bargaining system 
believe “[p]lea agreements are not forced on defendants ... they are only an option. Innocent 
defendants are likely to reject this option because they expect an acquittal at trial .” 10,1 

Such skeptics are in good company. Even the U.S. Supreme Court in its landmark Brady 
decision permitting bargained justice rejected concerns that innocent defendants would falsely 
confess to a crime they did not commit . 108 The Court stated: 

We would have serious doubts about this case if the encouragement of guilty 
pleas by offers of leniency substantially increased the likelihood that defendants, 
advised by competent counsel, would falsely condemn themselves. But our view 
is to the contrary and is based on our expectations that courts will satisfy 
themselves that pleas of guilty are voluntarily and intelligently made by 
competent defendants with adequate advice of counsel and that there is nothing to 
question the accuracy and reliability of the defendants' admissions that they 
committed tire crimes with which they arc charged . '' j9 


guilty defendants accept, the concern over (he innocence problem may be exaggerated, "); Oral Gaziil- 
Ayal and Limor Riza, Plea Bargaining and Prosecution 13 (European Association of Law and 
Economics Working Paper No. 013-2009, April 2009) (“Since trials are designed to reveal the truth, an 
innocent defendant would correctly estimate that his chances at trial are better than the prosecutor’s offer 
suggests. As a result, innocent defendants lend to reject offers while guilty defendants tend to accept 
them,”); Shapiro, supra note 98, at 40 (“[Plea bargaining’s] defenders deny that the chances of convicting 
the innocent arc substantial....”); see also Josh Bowers, Punishing the innocent , 156 11. PA. L. REV. 1117, 
1 165 (2008). 

When an innocent defendant rationally chooses to plead guilty, the system should want to 
prelect access. It should recognize that at least for the innocent defendant it is not bad 
that some deals arc more than just sensible they would be improvident to reject. 

Particularly where process costs are high and the consequences of conviction low, a 
bargained-for conviction of an innocent accused is no evil, it is the constructive 
minimization thereof - an unpleasanl medicine softening the symptoms of separate 
affliction. 


Id. 

1(1S See Qazal-Ayai, supra note 98, at 2298. 

10; See id. 

m See Brady v. United States, 397 U.S. 742, 757-58 (1970). 
m Id. at 758. 
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This sentiment was expressed by the Court again eight years later in the Bordenkircher v. 

Hayes plea "bargaining decision. 110 In Bordenkircher, the Court stated that as long as the 
defendant is free to accept or reject a plea bargain, it is unlikely an innocent defendant 
would be “driven to false self-condemnation.” 111 Even those who argue that plea 
bargaining’s innocence problem is exaggerated, however, rely mainly on speculation 
regarding how innocent defendants will respond in such situations. 11 " 

The need by both sides of the innocence debate to gather more data regarding the extent 
to which innocent defendants might be vulnerable to the persuasive power of plea bargaining has 
led to numerous studies. 113 Several legal scholars have conducted examinations of exoneration 
statistics in an effort to identify examples where innocent defendants were convicted by their 
pleas of guilty rather than at trials. 114 One of the most comprehensive studies was conducted by 
Professor Samuel Gross in 2005. 11 3 While Professor Gross’s research explored exonerations in 
the United States broadly, he also specifically discussed plea bargaining’s innocence problem: 116 

Only twenty of the [340] exonerees in our database pled guilty, less than six 
percent of the total: fifteen innocent murder defendants and four innocent rape 
defendants who took deals that included long prison terms in order to avoid the 


110 Bordenkircher v. Hayes, 434 U.S. 357 ( 1 978). 

1 ' Bordenkircher , 434 L.S. at 363 (“Indeed, acceptance of the basic legitimacy of plea bargaining 
necessarily implies rejection of any notion that a guilty plea is involuntary in a constitutional sense simply 
because it is the end result of the bargaining process.”). 

1 "' See supra notes .105 to 1 07 and infra notes 1 1 3 to 126 and accompanying text. 
lj ‘ l See infra note 114. 

11,1 See George C. Thomas III, Two Windows into Innocence, 7 Onto St. J. Grim. L. 575, 577-78 (2010) 
(“McConvillo and Baldwin concluded that two percent of the- guilty picas were of doubtful validity. As 
there were roughly two million felony cases filed in 2006, if two percent result in conviction of an 
innocent defendant, 40,000 wrongful felony convictions occur per year.”); Brandon L. Garrett, Judging 
Innocence , 108 COLUM. L. REV. 55, 74 (2008) (noting that nine of the first two-hundred individuals 
exonerated by the innocence project had plead guilty); D. Michael Risinger, Innocents Convicted: An 
Empirically Justified Factual Wrongful Conviction Rate, 97 J. CRIM. L, & CRIMINOLOGY 761, 778-79 
(2007) (examining DNA exonerations for capital rape-murder convictions); Samuel R. Gross et al.. 
Exonerations in the United States 1989 through 2003, 95 J. CRIM. L. & CRIMINOLOGY 523, 524 (2005) 
(examining die number of persons exonerated who pleaded guilty-); John Baldwin and Michael 
McConville, Plea Bargaining and Plea Negotiation in England. 13 Law & Soc’Y Rev. 287, 296-98 
(1978) (discussing pica bargaining’s innocence problem in England). 

115 See Gross et ah, supra note 1 14, at 523. 

116 See id at 536. 
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risk of life imprisonment or the death penalty, and one innocent defendant pled 
guilty to gun possession to avoid life imprisonment as a habitual criminal . 117 

That professor Gross found so few innocent defendants who falsely pleaded guilty could be 
utilized as support for those who believe the innocence problem is exaggerated . 118 Upon closer 
examination of this and other exoneration studies, however, one realizes that while exoneration 
data is vital to our understanding of wrongful convictions generally, it cannot accurately or 
definitively explain how likely innocent defendants are to plead guilty. 1 ! 9 

As noted by other scholars in the field, three problems exist with exoneration data when 
applied to plea bargaining research . 120 first, exoneration data predominantly focuses on serious 
felony cases such as murder or rape where there is available DNA evidence and where the 
defendants’ sentences are lengthy enough for the exoneration process to work its way through 
the system .' 21 This focus means that the data cannot incorporate the role of innocence and plea 
bargaining in the vast majority of criminal cases, those not involving murder or rape, including 
misdemeanor cases . 122 Second, because many individuals who plead guilty do so in return for a 


117 Id. Professor Gross goes on to note that in two cases of mass exoneration involving police 
misconduct, a subset of cases noi included m his study, a significant number of the defendants pleaded 
guilty. See id. (“By contrast, thirly-oiic of the thirty-nine Tulia defendants pled guilty to drug offenses 
they did not commit, as did the majority' of the 100 or more exonerated defendants in the Rampart scandal 
in Los Angeles.”). 

1 13 See Howe, supra note 103, at 631 (^Particularly if many innocent defendants who go to trial arc 
acquitted, [Professor Gross’s] figure does not support claims that innocent defendants are generally more 
risk averse regarding trials than factually guilty defendants or that prosecutors frequently persuade 
innocent defendants with irresistibly low plea offers.”). Howe goes on, however, to caution those who 
might rely on this study in such a manner because of the difficulty in gaining an exoneration following a 
guilty plea as opposed following to a conviction by trial. See id. 

19 See Russell Covey, Mass Exoneration Data and the Causes of Wrongful Convictions , p.l, available at 
ssrn.coin/abstract _ 1881767 (last visited January 1,2012); Howe, supra note 103. at 631. 

iC ‘ See Covey, supra note 1.19, at 1; Howe, supra note 103, at 631 . 

*■ See Covey, supra note 1 19, at 1. 

What we currently know about wrongful convictions is based largely on exonerations 
resulting from p os t- corn- ic Lion testing of DNA. Study of those eases has produced a 
dataset regarding the factors that contribute to wrongful convictions and the procedures 
relied upon both to convict and then, later, to exonerate these innocent defendants. While 
critically important, this dataset has significant limitations, chief of which is that it is 
largely limited to the kinds of cases in which DNA evidence is available for post- 
conviction testing. 


Id 
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reduced sentence, it is highly likely that most innocent defendants who plead guilty might not 
have an incentive or sufficient time to receive exoneration . 123 Finally, even if some innocent 
defendants who pleaded guilty had the desire and time to move for exoneration, most would be 
prohibited from challenging their convictions by the mere fact that they bad pleaded guilty in the 
first place . 124 As such, innocent defendants who plead guilty are not accurately captured by the 
exoneration data sets and, therefore, it is highly likely that the true extent of plea bargaining’s 
innocent problem is significantly underrepresented and, therefore, underestimated by these 
studies . 125 As such, one must look elsewhere In determine the true likelihood an innocent 


122 The Federal Bureau of Investigation crime statistics indicate that in 2010 there were 1,246,248 violent 
crimes and 9,082,887 property crimes in the United States in 2010. See U.S. Department of Justice, 
Crime in the United States, Table 1, available at littp:/ArVww.fbi.gov/about-us/cjis/ucr/crime-in-lhe“ 
u. s/20 10/crime-in-the-u.s.-2010/tables/l 0tbl01.xls (last visited January 22, 2012). Of this number, 
murder accounted for 1.2 percent and forcible rape accounted for 6.8 percent of the violent crimes. See. 
id. Further, in 201 1, the National Association of Criminal Defense Attorneys released a report regarding 
misdemeanor cases in Florida. See Smith & Maddan, supra note 7 1 . The report noted that nearly a half- 
million misdemeanor cases are filed in Florida each year, and over 70% of those cases are resolved with a 
guilty pica at arraignment. See id. at 10. 

u " See liowe. supra note 103, at 631 (‘Those relying on IProfessor Gross’sJ study, however, should do so 
cautiously. The proportion of false convictions due to guilty pleas probably exceeds the exoneration 
figure from the study, because pleading guilty, as opposed to being convicted after trial, likely makes 
subsequent exoneration more difficult/’) 

The greater difficulty has two explanations. First, a guilty -plea conviction, as opposed to 
a trial conviction, may leave fewer avenues for challenge on legal grounds, and. thus, 
fewer opportunities for a retrial at which evidence of innocence will exonerate the 
defendant. Second, there may also be a widespread sense that innocent persons rarely 
plead guilty but that persons convicted at trial are more frequently innocent, which could 
make voluntary legal and investigatory assistance after direct appeal less forthcoming to 
those who have pled guilty. 

Id. at 631 n. 170. 

124 See J.H. Dingfelder Stone, Facing the Uncomfortable Truth: The Illogic of Post-Conviction DNA 
Testing for Individuals Who Pleaded Guilty t 45 U.S.F. L Rev. 47, 50-51 (2010) (discussing restrictions on 
the ability of defendants who pleaded guilty to utilize post-conviction DNA testing). 

12: Even Professor Gross acknowledges that his study fails to capture many innocent defendants who 
plead guilty. In concluding his discussion referenced above regarding the Tulia and Rampart mass 
exoneration eases, he states: 

They were exonerated because the false convictions in their cases were produced by 
systematic programs of police perjury that were- uncovered as part of large scale 
investigations. If these same defendants had been falsely convicted of the same crimes 
by mistake - or even because of unsystematic acts of deliberate dishonesty - we would 
never have known. 
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defendant might falsely condemn himself or herself in return for an offer of leniency in the form 
of a plea bargain . 126 

One such source of information are psychological studies regarding plea bargaining and 
the decision-making processes of defendants in the criminal justice system . 127 Unfortunately, 
these studies are also problematic and fail to definitively resolve plea bargaining’s innocence 
debate because the majority merely employ vignettes in which participants are asked to imagine 
themselves as guilty or innocent and faced with a hypothetical decision regarding whether to 
accept or reject a plea offer . 128 As a result of the utilization of such imaginary and hypothetical 
scenarios, these studies are unable to capture the full impact of a defendant’s knowledge that he 
or she is factually innocent or the true gravity of the choices one must make when standing 
before the criminal justice system accused of a crime he or she did not commit . 129 Nevertheless, 
these studies do offer some preliminary insights into the world of the innocent defendant’s 
dilemma. 


Gross ei al., supra note 114, at 536-37; see also Allison D. Rcdlich and Asil Ali Ozdogru, Alford Pleas in 
the Age of Innocence , 27 BEHAV. SCI. & L. 467, 467-68 (2009). 

Exonerations, a. once rare occurrence, are now becoming commonplace. . . [and] the 
number of identified miscarriages of justice in the United States continues to rise.... 

Determining the prevalence of innocents is methodologically challenging, if not 
impossible. There is no litmus test to definitively determine who is innocent and who is 
guilty. Exonerations are long, costly, and arduous processes; efforts towards them are 
often unsuccessful for reasons having little to do with guilt or innocence, 


Id. 

126 See infra notes 127 to 143 (discussing psychological studies of plea bargaining). 

127 The majority of psychological studies to date have only looked at the phenomenon from the 
perspective of the attorney and his or her decision-making process. See Vanessa A, Ed kins. Defense 
Attorney Plea Recommendations and Clieni Race: Does Zealous Representation Apply Equally to All?, 

35 Law & HUM. BEHAV. 413, 413 (2011); Greg M. Kramer, Melinda Wolbransky, and Kirk Heilbrun, 
Plea Bargaining Recommendations by Criminal Defense Attorneys: Evidence Strength. Potential 
Sentence, and Defendant Preference, 25 BEHAV. SCI. & L. 573, 573 (2007); Hunter A. McAllister and 
Norman J. Bregma n, Plea Bargaining by Prosecutors and Defense Attorneys: A Decision Theory 
Approach, 71 J. APPLIED PSYCHOL. 686, 686 (1986). 

12B See Tor et al., supra note 105, at 103-109 (discussing tine methodology of the study); Kenneth S. 
Bordens, The Effects of Likelihood of Conviction. Threatened Punishment, and Assumed Role on Mock 
Plea Bargaining Decisions, 5 Basic AND APPLIED Soc. PSYCHOL. 59, 63-65 (1984) (discussing the 
methodology of tile study); W, Larry Gregory, John C. Mowen, and Darwyn E. Linder, Social Psychology 
and Plea Bargaining: Applications, Methodology ■>, and Theory, 36 J. PERSONALITY AND Soc. PSYCHOL. 
1521, 1 522-28 (discussing the methodology of the study) (1978). 

12> See supra note 128. 
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One of the first such psychological studies to attempt to understand a defendant’s plea 
bargaining decision-making process through the use of vignettes was conducted by Professors 
Larry Gregory, John Mowen, and Darwyn Linder in 1984 (“Gregory"). 130 In the Gregory study, 
students were asked to “imagine that they were innocent or guilty of having committed an armed 
robber;'.” 131 The students where then presented with the evidence against them and asked to 
make a decision regarding whether they would plead guilty or proceed to trial, 132 As might be 
expected, the study revealed that students imagining themselves to be guilty were significantly 
more likely to plead guilty than those who were imagining themselves to be innocent. Ij3 In the 
experiment, 18% of the “innocent" students and 83% of the “guilty" students pleaded guilty'. 134 
While these results might lend support to the argument that few innocent defendants in the 
criminal justice system falsely condemn themselves even if you can consider 18% to be an 
insignificant number - the study suffered from its utilization of hypotheticals. 135 As has been 


n ~' See Gregory et al., supra note 128. 

131 Id. at 1522. The Gregory et ai, study involved 143 students. Interestingly, the study only utilized male 
participants. The study stated, “Since most armed robberies are committed by men, only male students 
were used.” Id. The methodological explanation went on to describe Hie particulars of the study. 

After listening to a tape recording of their defense attorney’s summary of the evidence 
that would be presented for and against them at their trial, students opened an 
experimental booklet that contained information about the charges against them (four 
versus one), the punishment they would fitce if convicted (10 to 15 years in prison versus 
1 to 2 year's in prison), and the details of the plea bargain that was offered them, Students 
then indicated whether they accepted or rejected the plea bargain, responded to 
manipulation checks, indicated their perceived probability of conviction, and indicated 
how sure were their defense attorney and the judge of their innocence or guilt. 


132 Id. The study also discussed the results of different students being faced with differing punishments 
and number of charges. Interestingly, the study found that the severity of punishment and number of 
charges only effected the guilty condition, not the innocent condition. The results were as follows: 

Tnnocent Defendants Guilty Defendants 

High Charge Low Charge High Charge Low Charge 

Severity % n % n % n % n 

High 33 i 8 12 17 100 19 82 17 

Low 11 18 13 15 83 23 63 16 

Id. at 1524, Table 1. 

133 See id. at 1524-26. 

: See id. 
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shown in social psychological studies for decades, what people say they will do in a hypothetical 
situation and what they would do in reality are two very different things . 136 

Perhaps acknowledging the unreliable nature of a study relying merely on vignettes to 
explore such an important issue, Gregor}' attempted to create a more realistic innocent 
defendant’s dilemma in a subsequent experiment ' 3 In die study, students were administered a 
“difficult exam after being given prior information by a confederate that most of the answers 
were ‘D’ (guilty condition) or alter being given no information (innocent condition ).” 138 After 
the test, the students were accused of the “crime” of having prior knowledge of the answers and 
told they would have to appear before an ethics committee . 13 The participants were then offered 
a plea bargain that required their immediate admission of guilt in return for a less severe 
punishment , 140 Unfortunately, the second study was only successfully administered to sixteen 
students, too few to draw any significant conclusions . 111 Nevertheless, Gregory was finally on 
the right path to answering the lingering question pervading plea bargaining’s innocence debate. 
How likely is it that an innocent defendant might falsely plead guilty to a crime he or she did not 
commit ? 142 It would take another thirty years for a study to successfully create an environment 
in which this question could be definitively answered, a study that should forever change the way 
plea bargaining and innocence arc viewed in the American criminal justice system. I4j 


135 See supra notes 128-29 and accompanying text. 

133 See Richard E. Nisbett and Timothy D. Wilson, Telling More Than We Can Know: Verbal Reports on 
Mental Processes, 84 PSYCHOL. REV. 231 (1977). 

133 See Gregory et ah, supra note 128, at 1 526-27. 

13! See id at 1526. 

lj< ' 1 See id. 

14,J See id. 

141 See id. at 1528. The results of the second Gregory et al. study were that six of eight guilty students 
accepted lire deal and zero of eight innocent defendants accepted the deal. See id These findings led to 
further research regarding the effect of an innocent defendant’s belief that he or she would succeed at 
trial, Tn their work' regarding fairness and plea negotiations, Tor, Gazul-Ayal, and Garcia showed that 
“guilty” participants were more likely to accept a plea than the “innocent” participants. See Tor, supra 
note 105, at 1 13-1-1. 

■ See infra Section IV (discussing the results of the authors’ plea bargaining study). 

143 See id. 
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II. Laboratory Evidence of Plea Bargaining’s Innocence Problem 

In 2006, a wave of new accounting scandals pervaded the American corporate 
landscape.’ 1 ' 4 According to federal prosecutors, numerous companies were backdating stock 
options for senior executives to increase compensation without disclosing_ such expenses to the 
public as required by Securities and Exchange Commission regulations. 14 ' One such company, 
according to federal prosecutors, was Broadcom, a large semiconductor manufacturer in 
California. 146 After Broadcom restated $2.2 billion in charges because of backdating in January 
2007, the government indicted Dr. Henry Samueli, co-founder of the company and former Chief 
Technical Officer. 147 Dr. Samueli pleaded guilty and, as part of his deal, agreed to testily for the 
prosecution against Henry T. Nicholas III, Broadcom’s other co-founder, and William .1. Ruchlc, 
the company’s Chief Financial Officer (“CFO’). 143 After Dr. Samueli offered his testimony at 
trial, however, U.S. District Judge Cormac J. Carney voided Dr. Samueli’s guilty plea, dismissed 
the charges against all the defendants, and called the prosecutors’ actions a “shameful” campaign 
of intimidation. 149 The judge stated in open court: 


114 Companies including Broadcom, Brocade Communications, McAfee, ami Comverso Technologies 
were targeted by the government during the stock options backdating investigations. See Peter Henning, 
How the Broadcom Backdating Case Went Awry, N.Y. Times DealboOK BlOG, available at 
http://dealbouk.nylimM.coni/2009/12/14/how-the-broadsom-backdatiiig-ciise-has-gone-awiy/ (last visited 
January 25, 2012). 

I4S See L.A. TIMES, Events in the Broadcom Backdating Case (Dec, 16, 2009), available at 
http://nrticles.latimcs.com/2009/dec/16/business/la-fi-broadcom-timelinel6-2009docl6 (last visited 
March 29,2011). 

Stock options, typically used as incentive pay, allow employees to buy stock in the future 
at current prices, Broadcom Corp. and other companies also backdated the options to a 
previously lower price to give employees a little extra when they cashed in the options. 
Backdating was legal as long as the expense was disclosed publicly. 


Id 

146 See Ribstein, supra note 97, at 630 (discussing the Broadcom case): Mike Koehler, The Facade of 
FCPA Enforcement, 41 Guo. .1, Int’i.L, 907,940-41 (2010) (discussing tile Broadcom case). 

1,7 See Department of Justice Press Release. Broadcom Co-Founder Pleads Guilty to Making False 
Statement to the SEC in Backdating Investigation (June 23, 2008), available at 
litlp:/Avww.justice.gov/usao/cac/Prossroom/pr2008/086.html (iusl visited January 25, 2012). 

148 See Stuart Pfeifer and E, Scott Reckard, Judge Throws Out Siock Fraud Charges Against Broadcom 
Co-Founder. Ex-CFO , L.A. TIMES (Dec. 16, 2009), available at 

http://articles.latimes.com/2009/dcc/16/busincss/la-fi-broadcoml6-2009dccl6 (last, visited January 25, 
2012); see also Department of Justice Indictment of Henry T. Nicholas, III, available at 
htipV/lawproiessors.ty pspad.com/whiteeollarcrime_blog/files/broadeom_nicliolas ruchlc_indictraent.pdf 
(last visited January 25, 2012), 
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Tlie uncontro verted evidence at trial established that Dr. Samueli was a 
brilliant engineer and a man of incredible integrity. There was no evidence at trial 
to suggest that Dr. Samueli did anything wrong, let along criminal. Yet, the 
government embarked on a campaign of intimidation and other misconduct to 
embarrass him and bring him down. 


One must conclude that the government engaged in this misconduct to 
pressure Dr. Samueli in falsely admit guilt and incriminate [the other defendants] 
or, if he was unwilling to make such a false admission and incrimination, to 
destroy Dr. Samueli’ s credibility as a witness for [the other defendants]. 

Needless to say, the government’s treatment of Dr. Samulei was shameful 
and contrary to American values of decency and justice.' 50 


] * v See Reporter’s Transcript of Proceedings, United Stales v. William J. Ruchlc, No. 8008-00 1 39-CJC, 
5195 (D.C.D. Dec. 15, 2009). Thejudge stated: 

Based on the complete record now before me, I find that the government has intimidated 
and improperly influenced the three witnesses critical to Mr. Ruehle’s defense. The 
cumulative effect of that misconduct has distorted the truth-finding process and 
compromised the integrity of the trial. 

To submit this case to the jury would make a mockery of Mr. Ruehle’s constitutional 
riglii to compulsory process and a fair trial. 


Id. 


1Jj Id. at 5197-99; see also Michael Hilzik, Judicial System Takes a Hit in Broadcom Case , T.. A. TiMl-K 
(July 18, 2010), available at http://ai1icles.latimes.com/print / 2010/jul/18/business,/la-fi-hilzik-20l0071 8 
(last visited January 25, 2012) (noting that in an attempt to pressure defendant Nicholas, the govern me fit. 
had “threatened to force Nicholas’ 13-year-old son to testify about his father and drugs.”). Judge Carney 
listed some of the prosecutions misconduct during his statement. 

Among other wrongful acts the government, one. unreasonably demanded that Dr. 
Samueli submit to as many as 30 grueling interrogations by the lead prosecutor. 

Two, falsely slated and improperly leaked to the- media that Dr. Samueli was not 
cooperating in the government’s investigation. 

Three, improperly pressured Broadcom to terminate Dr. -Samueli’s employment and 
remove him from the board. 

Four, misled Dr. Samueli into believing llial the lead prosecutor would be replaced 
because of misconduct. 
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With this unusual public rebuke of prosecutorial tactics that forced an innocent defendant into a 
piea bargain, the judge in the Broadcom case demonstrated once again the existence of the 
innocence defendant’s dilemma. 151 

While the Gregory study attempted to capture the likelihood an innocent defendant such 
as Dr. Samueli might falsely plead guilty thirty years before the Broadcom case, that study’s 
utilization of hypothetical prevented it from offering an accurate glimpse inside the mind of the 
accused. 152 Shortly before the Broadcom prosecution, however, a study regarding police 
interrogation tactics utilizing an experimental design similar to Gregory’s second study offered a 
path forward for pica bargaining’s innocence inquiry.'" 3 In 2005, Professors Melissa Russano, 
Christian Meissner, Fadia Narchet, and Saul Kassin (“Russano”) initiated a study in which 
students were accused by a research assistant of working together after being instructed this was 
prohibited.' 54 Some of the students accused of this form of “cheating” were, in fact, guilty of the 
charge, while others were not. 155 Russano wanted to test the effect of two types of police 
interrogation on the rates of guilty and innocent suspects confessing to the alleged crime. 156 The 


Five, obtained an inflammatory indictment that referred to Dr. Samueli 72 times and 
accused him of being an unindicted coconspirator when the government new (sic), or 
should have known, that he did nothing wrong. 

And seven (sic), crafted an unconscionable plea agreement pursuant to which Dr. 

Samueli would plead guilty to a crime he did not commit and pay a ridiculous sum of $12 
million to the United States Treasury. 

Reporter’s Transcript of Proceedings, United States v. William J. Rue-hle, No, 8008-00 1 39-CJC at 5198. 

1:1 See Ribstein, supra note 97, at 630 (“In the Broadcom backdating case, particularly egregious 
prosecutorial conduct caused defendants to plead guilty-' to crimes they knew they had not 
committed....”); Koehler, supra note 146, at 941 (“In pleading guilty, Samueli did what a ‘disturbing 
number of other people have done: pleaded guilty to a crime they didn’t commit or at least believed llicy 
didn’t commit’ for fear of exercising their constitutional right to a jury trial, losing, and ‘getting stuck 
with a long prison sentence.’”); Ashby Jones, Are Too Many Defendants Pressured into Pleading Guilty?, 
THE WAI J, $T, j. Law Bl.OO (Dec. 21, 2009), available at hup://blugs.wsj .corn/law/2009/ 1 2/2 1 /are-too- 
lnany-defendants-pressured-into-pleading-guilty/ (last visited January 25, 2012) (“Samueli did what 
lawyers and legal scholars fear a disturbing number of other people have done; pleaded guilty to a cri me 
either they didn’t commit or at least believed they didn’t commit.”). 

151 See supra notes 130 and 136 and accompanying discussion. 

153 MelizzaB. Russano, Chrisitan A. Meissner, Fadia M. Narchet, and Saul M. Kassin, Investigating True 
and False Confessions with a Novel Experimental Paradigm. 16 PSYCHOL, SCI. 48 I (2005). 

w See id. at. 481. 

155 See id. al 482 {“In the current paradigm, participants were accused of breaking an experimental rule, 
an act that was later characterized as ‘cheating.’”). 
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first interrogation tactic utilized to exact an admission from the students was minimization . 157 
Minimization is the process by which interrogators minimize the seriousness and anticipated 
consequences of the conduct ! 38 The second interrogation tactic utilized to exact an admission 
from the students involved offering the students a “deal .” 159 Students were told that if they 
confessed, tire matter would be resolved quickly and they would merely be required to return to 
retake the lest at a later date ! 60 If the students rejected the offer, the consequences were 
unknown and would be decided later by the course’s professor ! 61 Russano found that utilizing 
these tactics together, forty-three percent of the students falsely confessed and eighty-seven 
percent of students truthfully confessed ! 62 Interestingly, however, when only the “deal” was 
offered, only fourteen percent of the students in Russano’s study falsely confessed! 6 "' 


156 See id. at 481 (“In the first demonstration of this paradigm, we explored tire influence of two common 
police interrogation tactics: minimization and an explicit offer oi'lcnioncy, or a ‘deal.’”). 

55 See id. at 482, 

58 See id. 

Researchers have categorized the interrogation methods promoted by interrogation 
manuals into two general types, namely, maximization and minimization. Maximization 
involves so-called scare tactics designed to intimidate suspects: confronting them with 
accusations of guilt, refusing to accept their denials and claims of innocence, and 
exaggerating the seriousness of the situation. This approach may also include presenting 
fabricated evidence to support the accusation of guilt (e.g., leading suspects to think that 
their fingerprints were lifted from the murder weapon). In contrast, minimization 
encompasses strategies such as minimizing the seriousness of the offense and the 
perceived consequences of confession, and gaining the suspect’s trust by offering 
sympathy, understanding, and face-saving excuses. 

Id. (internal quotations omitted) (emphasis in original). 

See id. 483, 

See id. 

161 See id. (“They were also told that if they did not agree to sign the statement, the experimenter would 
have to call the professor into the laboratory-', and the professor would handle the situation as ho saw fit, 
with the strong implication being that die consequences would likely be worse if the professor became 
further involved.”), 

" 5 ‘ See id. at 484. 

|4 ’ See id. 


Condition True Confessions False Confessions 


No Tactic 

46% 

6% 

Deal 

72% 

14% 

Minimization 

81% 

18% 

Minimization + Deal 

87% 

43% 
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In 2011, utilizing the Russano study as a guide, we constructed a new investigatory 
paradigm that would better reflect the mechanics of the criminal justice system and more 
precisely focus the inquiry on the innocent defendant’s dilemma.' 64 The new study was 
administered to eighty-two students from a small, southeastern, private technical university. 165 
The results of the study were groundbreaking and established what Gregory and Russano had 
hinted at in their earlier forays into the plea bargaining machine. 66 Plea bargaining has a 
significant innocence problem because innocent defendants arc more likely than not to falsely 
confess guilt in return for an incentive. 16 ' 


a. Study Methodology - Confronting a Devil’s Bargain 


Participants in the study wore all college students at a small technical university in the 
southeastern United States. 16 ® The study participants had each signed up for what they believed 
was a psychological inquiry into individual versus group problem-solving performance. When a 
study participant arrived for the problem-solving experiment, he or she was met by another 
student pretending to also be participating in the exercise. Unbeknownst to the study participant, 
however, the second student was actually a confederate working with the authors, 169 At this 
point, a research assistant, also working with the authors, led the two students into a private room 
and explained the testing procedures. 1 ™ The research assistant informed the students that they 
would be participating in an experiment about performance on logic problems. According to the 


See id. at Table 1 . 

14 ‘ See infra sections IV(a) and (b) (discussing the results of the authors’ plea bargaining study). 

165 See id. 

ISS See id. 

15 1 See id. 

,f ’ s See Vanessa A, Edkins & Lucian E. Dervan, Pleading Innocents; Laboratory Evidence of Elea 
Bargaining’s Innocence Problem. Unpublished Short Research Report (2012). The study was 
administered to eighty-two students. Six students wore removed from the study because of suspicion as 
to the study’s actual focus, an inability to complete the study, or a refusal to assist the confederate when 
asked lo render assistance in answering the questions. Thus, seventy-six participants remained. Of tins 
number, thirty-one indicated they were female and forty-five indicated they were male. Of the study 
population, 52.6 % identified as Caucasian, 21,1% identified as African-American, 13.2% identified as 
Hispanic, 5.3% identified as Asian, and 7.9% identified as “Other.” Forty-Eight students identified 
themselves as U.S. citizens, while twenty-eight students identified themselves as non-L.S. citizens. 

104 See id. Two female students served as confederates in the study. One was twenty years of age and the 
other was twenty-one years of age. 

See id. Two research assistants were used in this experiment. One research assistant was a twenty- 
seven year old male. The other was a twenty-four year old female. 
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research assistant, the two students would be left alone to complete three logic problems together 
as a team, 171 The research assistant then informed them that after the first problems were 
completed, the students would receive three additional logic problems that must be completed 
individually. When these problems were distributed, the research assistant script required the 
following statement, “Now I will hand out the individual problems, remember that you are to 
work alone. I will give you 15 minutes lo complete these.” 

While the study participant and the confederate were solving the individual logic 
problems, one of two conditions would occur. In half of the cases, the confederate asked the 
study participant for assistance in answering the questions, a clear violation of the research 
assistant’s explicit instructions. First, tire confederate asked the study participant, “What did you 
get for number 2?” If the study participant did not respond with the answer, the confederate 
followed up by saying, “I think it is ‘D’ because [some scripted reasoning based on the specifics 
of the problem] Finally, if necessary, the confederate would ask, “Did you get *E* for number 
3?” 172 It is worth noting that all but two study participants approached to offer assistance by the 
confederate violated the requirement that each student work alone. 1,3 Those study participants 
offering assistance were placed in the “guilty condition,” because they had “cheated” by 
violating the research assistant’s instructions. In die other half of the cases, the confederate sat 
quietly and did not ask the study participant for assistance. 174 The study participants in this 


171 See id The research script required (he research assistants to make the following statement during the 
introduction. 

We are studying the performance of individuals versus groups on logic problems. You 
will be given three logic problems to work through together and then three problems to 
work through on your own. It is very important that you work on the individual problems 
alone. You have 15 minutes for each set of problems. Even if you run out of time, you 
must circle an answer for each question. First, you’ll be working on the group problems. 

I will leave the room and bo back in 15 minutes. If you finish before that time, one of 
you can duck your head out the door and let me know. 

1 ; 2 See id. The study protocols also instructed the confederate that “\i]f they [the study participant] refuse 
after this prodding, stop asking and record (on the demographic sheet, at the end of the study) that the 
individual was in the cheat condition but refused lo cheat. Give specific points explaining what you tried 
to do to instigate the cheating.” 

1 '' 3 See id. The two students who refused to offer assistance were removed from the study. 
i?! See id. The study protocol stated: 

Do not speak to the participant and do not respond if they ask for assistance. 

Be sure that the participant cannot see what answers you are choosing - he/she needs to 
believe that you both answered two questions the same way and if they see your paper 
they may know that this was not the case. We need to make sure that no matter what, 
cheating does NOT occur in this condition. 
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scenario were placed in tire “innocent condition,” because they had not “cheated” by violating 
the research assistant’s instructions. 

After completing the second set of logic problems, the research assistant, who did not 
know whether cheating had occurred, collected the logic problems and asked that the students 
remain in the room for a few minutes while the problems were graded. 178 Approximately five 
minutes later, the research assistant reentered the room and said, “We have a problem. I’m going 
to need to speak with each of you individually.” The research assistant then looked at tire sign-in 
sheet and read off the confederate’s name and the two then left the room together. Five minutes 
later, the research assistant reentered the room, sat down near the student, and made the 
following statement. 

We have a problem. You and the other student had the same wrong answer on the 
second and third individual questions. The chances of you both getting the exact 
same wrong answer are really small - in fact they are like less than 4% - because 
of this, when this occurs, we are required to report it to the professor in charge 
and she may consider this a form of academic dishonesty. 

To ensure the study participant was unable to argue he or she had answered the question 
correctly, the second set of logic questions were designed to have no correct answer. The 
research assistant then informed the student that this had occurred before and she had been given 
authority to offer two alternatives. 1 '" 5 

The first alternative the research assistant offered was a “plea” in which the study 
participant would be required to admit he or she cheated and, as punishment, would lose all 
compensation promised for participating in the experiment, 1 n This particular offer was made to 
all study participants and was constructed to be akin to an offer of probation or time served in the 
actual criminal justice system.' 78 The research assistant then offered each study participant one 
of two alternative options if the plea offer was rejected. 


1,5 See id. Tile research assistants were not informed regarding whether cheating had occurred to ensure 
that their approach to each study participant during the pica bargaining component of the study wits 
consistent and not influenced by omnipotent knowledge of guilt or innocence that would not be available 
to a prosecutor or investigator in the actual criminal justice system. 

1 ,,s See id. The research assistants also informed the study participants that this situation had arisen before 
and that the described protocol must be followed or the research assistants might lose their research 
positions. 

177 See id. The compensation offered for participating ill the study was research participation credit, 
something required for students to successfully complete their Introduction to Psychology course, 

18 See Edkins & Dervan, supra note 168; see also Bowers, supra note 105. at 1 136-3”, 

The trial course is long; even if convicted, the defendant often has already served any 
postconviction sentence, and then some. In this way, conviction may counterintuitively 

% 
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In roughly half of the cases (hereinafter the “harsh sentencing condition”), the research 
assistant informed the student that if the “deal” was not accepted, the professor leading the 
experiment would bring the matter before the Academic- Review Board (“ARB”). The ARB was 
described as a group of ten to twelve faculty and staff members that ruled on such matters. To 
make the ARB sound similar to a jury in art actual criminal trial, the research assistant described 
it as being a forum in which the smdent had the option of telling his or her version of events, 
presenting evidence, and arguing lor his or her position. Again, to better reflect the actual 
mechanics of the criminal justice system, the research assistant also informed the student that 
“the majority of students, like 80-90%, are usually found guilt;'” before the ARB. This 
percentage was selected and communicated because it is consistent with the actual current 
conviction rate of defendants proceeding to trial in the United States. 179 The research assistant 
then informed die student that if he or she were “convicted” by the ARB, he or she would lose 
bis or her study compensation, his or her faculty advisor would be notified, and he or she would 
have to enroll in a three credit hour ethics course. The course was described as a pass/Tail class 
that would be offered free of charge, but which would require mandatory weekly attendance and 
the completion of a paper and a final examination. In roughly the other half of the cases 
(hereinafter the “lenient sentencing condition”), the research assistant provided the same 
information, to the student regarding the ARB process, but informed the student that if he or she 
was “convicted” by the ARB, he or she would lose his or her study compensation, his or her 
faculty advisor would be notified, and he or she would undergo nine hours of ethics training in 
the form of three three-hour seminars. The seminars were described as free of charge, but 
requiring mandatory attendance and the completion of a final examination. Half the students 
were offered the harsh sentencing condition and the other half were offered the lenient 
sentencing condition to test the impact of “sentencing differentials” on the rale of innocent and 
guilty students accepting the plea offer rather than proceeding to trial before the ARB. 

Once the study participants were presented with their option of pleading guilty or 
proceeding to the ARB, the research assistant presented them with a piece of paper. The paper 
outlined their options and asked that they circle their selection, 180 To ensure study participants 


inaugurate freedom. Moreover, the costs of conviction are minimal: an additional 
misdemeanor conviction does little (0 further mar an already-soiled record because the 
recidivist defendant has already suffered most of the corollary consequences that 
typicEilly stem from convictions. If the defendant can get a pica to a m isdcmcanor and 
time served, then the process constitutes the whole punishment. Any plea that frees this 
defendant may be more than advisable it may be salvation. No matter how certain of 
acquittal, she is better off pleading guilty. She is the defendant who benefits most from 
plea bargaining, and she is the very defendant who most frequently is innocent in fact. 


Id 


” See Kdkins A Dervan, supra note 168; see also Gregory el al., supra note 128, 

See Edkins & Dervan, supra note 168, The research assistants had scripted answer- to common 
questions that might be asked while the students deliberated their choices. For example, answers were 
prepared for questions such as “I didn’t do it,” “What did the other person say?” “How can I be in trouble 
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did not become distraught under Ike pressure of the scenario, the research assistant was 
instructed to terminate the experiment and debrief the student regarding the true nature of the 
study if he or she took too long to select an option, seemed overly stressed, or tried to leave the 
room. 181 


b, Study Rksui -i s - The Innocent Defendant’s Dilemma Exposed 

While academic discipline is not precisely equivalent to LradiLional criminal penalties* the 
anxiety experienced by students anticipating punishment is similar in form, if not intensity, to the 
anxiety experienced by an individual charged with a criminal offense. As such* this study sought 
to recreate the innocent defendant’s dilemma in as real a manner as possible by presenting two 
difficult and discernible choices to students and asking them to make a decision. This is the 
same mentally anguishing decision defendants in the criminal justice system must make every 
day. 182 While it was anticipated that this plea bargaining study would reveal that innocent 
students, just like innocent defendants, sometimes plead guilty to an offense they did not commit 
in return for a promise of leniency, the rate at which such false pleas occurred was beyond 
anticipation and should lead to a reevaluation of the role and method of plea bargaining today. 

i . Pleading Rates for Guilty and Innocent Students 

As had heen anticipated, both guilty and innocent students accepted the plea bargain and 
confessed to the alleged conduct. 183 In total, almost nine out of ten guilty study participants 


if this isn’t a class?” etc. This was done to ensure the research assistants’ interactions with the study 
participants were uniform and consistent. 

181 See id. After making their selection, the study participants were probed for suspicion and, eventually, 
debriefed regarding the true nature of the experiment. During this debriefing process, the students were 
informed that helping other students outside the classroom sotting was a very kind action and that they 
were, in fact, in no trouble because of their actions. The research assistants ensured that prior to leaving 
the room the study participants understood that the nature of the study needed to remain confidential 

182 See id. One important distinction between the experimental methodology used in the authors’ study 
and previous studies is that the new study included a definitive top end to the sentencing differential. 

This better reflects the reality of modern sentencing, particularly in jurisdictions utilizing sentencing 
guidelines, and, thus, better captures the deci sion-making process of criminal defendants faced with a plea 
bargaining decision. See Russano et al., supra note 153, at 483 (discussing the lack of a definitive 
sentence for those who failed to accept the deal). 

15j See id. We first tested our sample to see if there were any demographic differences with regards to the 
decision to accept a plea. Participants did not differ in their choices based on gender, v 2 (l, A r = 76) = 

0.24, /? _ 0.63 (continuity correction applied), ethnicity % 2 (4, N - 76) - 0.51 t p - 0,97, citizenship status 
1, A ,r = 76) = 0.16,/? = 0.90 (continuity correction applied), or whether or not English was the 
participant’s first language 'ft 1, N~ 76) ~ 0.34, p ~ 0.56 (continuity correction applied). We also 
ensured that the decision of the participants did not differ by the experimenter x 2 (1, N~ 76) 0.83,/? = 

0.36. Reported results, therefore* are collapsed across all of the previously mentioned groups, 
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accepted the deal, while slightly less than six out ol ten innocent study participants took the same 
path, 12 " 

Figure l . 

Number and Percentage of Students by Condition (Guilty or Innocent) 

Rejecting and Accepting the Plea Offer 


Condition 

Rejected Plea Offer 

Accepted Plea 

Offer 


No. 

% 

No. 

% 

Guilty 

4 

10.8 

33 

89.: 

Innocent 

17 

43.6 

22 

56A 


Two important conclusions stem from these results. 185 First, as had been predicted by 
others, guilty defendants are more likely to plead guilty than innocent defendants. 186 In our 
study, guilty defendants were 6.38 times more likely to accept a pica than innocent defendants 
given the same sentencing options. 1S7 


184 See id. We conducted a three-way loglinear analysis to test the effects of guilt (guilt vs, innocence) 

and type of sanction (lenient vs. harsh) on the participant’s decision to accept the plea bargain. The 
highest order interaction (guilt x sanction x pica) was not significant, % (1 , N= 76) = 0.26,;? = 0.61 . 
What was significant was the interaction between guilt and plea, x 2 (1, N = 76) = 10.95,/? < 0.01. To 
break down this effect, a separate chi-square test was performed looking at guilt and plea, collapsed 
across wpe of sanction. Applying the continuity correction for a 2 x 2 contingency tahle, there was a 
significant effect of guilt, (1, N- 76)- 8.63 ,p < 0,01, with the odds ratio indicating that those who 

were guilty were 6.38 times more likely to accept a plea than those who were innocent. 

185 to id. 

n6 See id. ; see also Covey, supra note 1 19, at 34; Tor, supra note 1 05. at 1 1 3 (arguing that innocent 
defendants lend to reject plea offers more than guilty defendants). 

187 See Edkins & Dervaiv, supra note 168. 
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Figure 2. 


Percentage of Students by Condition (Guilty or Innocent) 
Accepting the. Plea Offer 



Guilty (n=37) Innocent (n=39) 

Interestingly, these results are consistent with predictions made by other scholars relying on case 
studies to predict the impact of innocence on plea bargaining decisions. 188 

In his recent article entitled Mass Exoneration Data and the Causes of Wrongful 
Convictions, Professor Russell Covey examined two mass exoneration cases and predicted, 
based on the choices of defendants in those cases, that innocence mattered. 189 While Professor 
Covey concedes that his examination of case studies only permits “some tentative comparisons,” 
it is fascinating to observe that the actions of the defendants in these two cases mirror the actions 
of our study participants. 190 


188 See Covey, supra note 1 19, at 1 . 

!R See id. (examining the mass exonerations in the Rampart case in California and the Tulia case in 
Texas); see also Edkins & Dcrvan,, supra note 1 68. 

See Covey, supra note 119, at 34. 

Although the numbers tire small, they arc largo enough to permit some tentative 
comparison. With respect to plea rates, tire data show that innocence does appear to 

make some difference Actually innocent exonerees thus plead guilty at a rate of 77%. 

In comparison, 22 of those who were not actually innocent pled guilty while 3 were 
convicted at trial. In other words, 88% of those who were not innocent pled guilty. 

Finally, of the remaining group of “may be innocents,” 17 pled guilty while two were 
convicted at trial, providing an 89% guilty plea rate. 


Id. 
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Figure 3. 

Percentage of Students hy Condition (Guilty or Innocent) 

Accepting the Plea Offer in the Study and in Prof Covey ’s Mass Exonerations 


Condition 

Dervan/Edkins Study 

Covey Mass Exonerations Case Studies 


% 

% 

Guilty 

89.2 

89.0 

Innocent 

56.4 

77.0 


As the numbers reflect, guilty defendants in Professor Covey’s mass exoneration cases acted 
almost exactly as did guilty students in our experiment. 191 In both cases, nine out of ten guilty 
individuals accepted the deal, 152 While not as precise, in both the mass exoneration cases and the 
plea bargaining study, well over half of innocent individuals also selected the bargain over 
proceeding to trial. 192 These similarities not only lend credibility to the results of the new .study , 
but once again support the concerns of those who previously predicted that plea bargaining’s 
innocence problem affected more than just an isolated few. 194 

The second, and, perhaps, most important conclusion stemming from the study is that 
plea bargaining has a significant innocence problem and those who argue the matter is 
“exaggerated” have drastically underestimated the likelihood an innocent person will falsely 
condemn themselves before a court. I9S In our study, well over half of the innocent study 
participants, regardless of whether the lenient or harsh sentencing condition was employed, were 
willing to falsely admit guilt in return for a reduced punishment. 6 Previous research has argued 


See id. 


1?i See id; Edkins & Dervan., supra note 168. 

See Covey, supra note 1 19, at 34; Edkins & Dervan.. supra note 168. 

See Bowers, supra note 105, at 1136-37. 

M See Tor, supra note 105, at 1 1 3 (arguing that plea bargaining’s innocence problem is “exaggerated.”). 

1,6 See Edkins & Dervan,, supra note 1 68. This finding is not only important for legal research, but is 
also of vital importance for those studying other institutions employing models based on the criminal 
justice system. That students will acquiesce in such a manner should not only bring the criminal justice 
system’s use of plea bargaining into question, but also all other similar forms of adjudication throughout 
society'. For example, this would include reevaluation of student conduct, procedures that contain offers 
of leniency in return for admissions of guilt. 
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that the innocence problem is minimal because defendants are risk-prone and willing to defend 
themselves before a tribunal. 19 ' Our research, however, demonstrates that when study 
participants are placed in real, rather than hypothetical, bargaining situations and are presented 
with accurate information regarding their statistical probability of success, just as they might be 
so informed by their attorney or the government during a criminal plea negotiation, innocent 
defendants arc highly risk-averse. 193 

Based on examination of the detailed notes compiled during the debriefing of each study 
participant, two common concerns drove the participants’ risk-averse behavior, First, study 
participants sought to avoid the Academic Review Board process and move directly to 
punishment. 199 Second, study participants sought a punishment that would not require the 
deprivation of direct future liberty interests. 200 Further research is necessary in this area to fully 
understand these motivations, but one key aspect of this trend is worth noting at this j tincture. 
The study participants’ actions in this regard appear to be directly mimicking a phenomenon that 
has drawn much debate and concern in recent years. 201 The students appear to have been 


157 See Tor, supra note 105, at 106 (arguing based on a study utilizing an email questionnaire that 
innocent defendants are risk prone and on average were willing to proceed to trial rather than accept a 
plea); see also Stephanos Bibas, Plea Bargaining Outside the Shadow of Trial, 117 Harv. L, RliV. 2463, 
2507 (“Defendants’ altitudes toward risk and loss will powerfully shape their willingness to roll the dice 
at trial ”). 

I!IS See Edkins & Dervan,, supra note 168; see also Bibas, supra note 1 97, at 25 1 1 (discussing risk 
aversion and loss aversion), 

! n short, most people are inclined to gamble to avoid sure losses and inclined to avoid 
risking the loss of sure gains; they are risk averse, but they are even more loss averse. 

When these gains and losses are uncertain probabilities rather than certain, determinate 
amounts, the phenomenon is reversed. 

<jg See Edkins & Dervan,, supra note 168; see also Bowers, supra note 105, at 1 1 36-37. 

Likewise, over fifty percent of all misdemeanor charges that ended in conviction resulted 
in nonjail dispositions. Of the so-called jail sentences, fifty-seven percent were sentences 
of time served. Even for defendants with combined felony and misdemeanor records, the 
rate of lime-served sentences dropped only to near filly percent. Further, Ihc percentage 
of express time-served sentences significantly underestimates the number of sentences 
that were in fact equivalent to time served, because most defendants with designated time 
sentences actually had completed those sentences at disposition. 

Id. at 1144. 

200 See Edkins & Dervan,, supra note 168. 

2C 1 See Smith & Maddan, supra note 7 1, at 7 (“But even wheTe no jail time is imposed, and the court and 
the prosecutor keep their promises and allow a defendant to pay his Fine and return to his home and job 
the same day, there are real punishments attendant to a misdemeanor conviction that have not yet 
begun.”); Bibas, supra note 197, at 2492-93. 
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selecting “probation” and immediate release rather than risking further “incarceration” through 
forced participation in a trial and, if found guilty, “confinement” in an ethics course or 
seminar . 202 In essence, the study participants simply wanted to go home . 203 This study 
demonstrates, therefore, that one need not only be concerned that significant offers of leniency 
might lead defendants in large felony cases to falsely condemn themselves through plea 
bargaining, but one must also be concerned that the millions of misdemeanor defendants cycled 
through the criminal justice system each year are pleading guilty based on factors wholly distinct 
from their actual factual guilt ."* 04 

ii. The Impact of Sentencing Differentials 

One goal of the study was to offer two distinct punishments as a result of conviction by 
the Academic Review Board to determine if the percentage of guilty and innocent study 
participants accepting the plea offer rose as the sanction they risked if they lost at trial 
increased. 21 "' As discussed previously, approximately half of the study participants were 
informed of the harsh sentencing condition and the other half weTe informed of the lenient 
sentencing condition . 1,06 


The pretrial detention can approach or even exceed the punishment that a court would 
impose after trial. So even an acquittal at trial can be a hollow victory, as there is no way 
to restore the days already spent in jail. The defendants best-case scenario becomes not 
zero days in jail, hut the length of lime already served. 


Id. 

21)1 See Bowers, supra note 105, at 1 136-37. 

203 See id. 

' m See Smith & Maddan, supra note 71, at 7 (discussing concerns regarding uncounseled defendants 
pleading guilty in quick arraignments and returning home the same day without understanding the 
collateral consequences of their decision). 

205 Set Edkins &. Dervan,, supra note 168. 

235 See id. 
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Figure 4. 

Percentage of Students by Condition (Guilty or Innocent) 

And Sentencing Condition (Harsh or lenient) Accepting the Plea Offer 

Condition Rejected Plea Offer Accepted Plea Offer 



Harsh 

Lenient 

Harsh 

Lenient 


% 

% 

% 

% 

Guilty 

5.9 

15.0 

94.1 

85.0 

Innocent 

38.9 

47.6 

61.1 

52.4 

Diagnosticity 



1.54 

1.62 


As the table above demonstrates, the subjects facing the harsh sentencing condition, regardless of 
guilt or innocence, accepted the plea offer at a rate almost 10% higher than the subjects facing 
the lenient sentencing condition. 07 Unfortunately, this shift is not statistically significant due to 
the limited size of the study population, but the data does demonstrate that perhaps the study was 
on the right track and more research witli a larger pool of participants and a greater “sentencing 
differential” is needed to further examine this phenomenon." 08 Significant questions remain 
regarding how large a sentencing differential can become before the rate at which innocent and 
guilty defendants plead guilty becomes the same and regarding how sentencing differentials that 
include probation, as opposed to a prison sentence, influence a defendant’s decision-making. 

Such questions, however, must be reserved for future study, research that is vital now that plea 
bargaining’s innocence problem has been squarely established. 

Just as interesting as the above shift in the percentage of study participants pleading 
guilty, perhaps, is the diagnosticity data collected during this portion of the study. 2 9 
Diagnosticity, as used in this study, is a calculation that ascertains whether a process (e.g. plea 
bargaining) is efficient at identifying truthful pleas by guilty defendants or whether the process is 
inefficient because it. also inadvertently leads to false pleas by the innocent. 21 A similar test was 
applied in the Russano study of interrogation tactics. 2 1 When Russano’s interrogators did not 


207 See id. 

20S See id. 
lm See id 

? 11 See id.; see also Russano, supra note 153, at 484 (noting that diagnosticity in that study iJ lustrated the 
“ratio of true confessions to false confessions.”). 
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use any tactics to elicit a confession, the diagnoslicity of the interrogation process was 7.67. 21 ' 
By comparison, when Russano’s interrogators applied two interrogation tactics the number of 
false confessions jumped to almost fifty percent and the diagnosticity of the process dropped to 
2.02. 21 * This drop in diagnosticity meant that as Russano applied various interrogation tactics, 
the efficiency of the interrogation procedure at identifying only guilty subjects diminished. 214 
Taken to the extreme, if one were to torture a suspect during interrogation, one would anticipate 
a diagnosticity of 1.0. which would indicate that the process was just as likely to capture 
innocent as guilty defendants/ 15 

In our study, the diagnosticity of the plea bargaining process utilized was extremely low, 
standing at a mere 1 .58, 215 That the diagnosticity of our plea bargaining process was 
considerably lower than the diagnosticity' of Russano’s combined interrogation tactics is 
significant.* 17 First, it is important to note that plea bargaining’s diagnosticity in this study was 
hovering dangerously dose to that which would be expected from torture, despite the fact that 
our process did not threaten actual prison time or deprivations of significant liberty interests as 
happens every day in the actual criminal justice system.* 18 Further, this diagnosticity result 


21 1 See Russano, supra note 153, at 484. 

212 See id. (the 7.67 diagnosticity was the result of only 6% of test subjects falsely confessing). 

Given the goal of identifying techniques that might yield a high rate of true confessions 
and a low rate of false confessions, we felt it was also important to examine 
diagnosticity. , . , [Djiagnosticity was highest when neither of the techniques was used and 
lowest when both were used. More specifically, diagnosticity was reduced by nearly 
40% with the use of a single interrogation technique... and by 74% when both techniques 
were used in combination. 


Id. 

21, See id. 

2K See id 

215 See id 

21 See Edkins & Dervan,, supra note 168. 

21 1 See id.: Russano, supra note 153, at 484 

211 John TT, T.angbein, Torture and Plea Bargaining, 46 U. Cm. R f.v, 3, 12-13 (1 978). 

Wo coerce the accused against whom we find probable cause to confess his guilt. To be 
sure, our means are much politer; we use no rack, no thumbscrew, no Spanish boot to 
mash his legs. But like the Europeans of distant centuries who did employ those 
machines, we make it terribly costly for an accused to claim his right to the constitutional 
safeguard of trial. We threaten him with a materially increased sanction if lie avails 
himself of his right and is thereafter convicted. This sentencing differential is what makes 
plea bargaining coercive. There is, of course, a difference between having your limbs 
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indicates that innocent defendants may be more vulnerable to coercion in the plea bargaining 
phase of their proceedings than even during a police interrogation, While much focus has been 
given to increasing constitutional protections during police interrogations over the last half- 
century, perhaps the Supreme Court, should begin focusing more attention on creating protections 
within the plea bargaining process . 2 ' 9 

The other interesting aspect of our study’s diagnostic^ data is that the diagnosticity of 
the harsh and lenient sentencing conditions were very similar . 220 This was surprising, because it 
had been anticipated that the efficiency of the process would greatly suffer as we increased the 
punishment risked at trial . 221 ‘That the diagnosticity did not drop in this way when the harsh 
sentencing condition was applied means further research is necessary to better understand the 
true impact of sentencing differentials. 

Though further research is warranted, the diagnosticity element of this study does warrant 
discussion of two important possibilities. First, perhaps future studies will demonstrate that 
diagnosticity here did not drop significantly because it had little place left to go / 22 The 


crushed if you refuse to oonftas, or suffering some extra years of imprisonment if you 
refuse to confess, but the difference is of degree, not kind. Plea bargaining, like torture, is 
coercive. 


Id. 

219 See Richard A. Leo & Richard J. Ofshe, The Consequences of False Confessions: Deprivations of 
Liberty and Miscarriages of Justice in the Age of Psychological interrogation, 88 .1. CltiM. L. & 
CRIMINOLOGY 429, 495-96 (1998) (“When police are trained to seek both independent evidence of a 
suspect's guilt and internal corroboration for every confession before making an anesl ... the damage 
wrought and the lives ruined by the misuse of psychological interrogation methods will be significantly 
reduced.”); Russano, supra note 153, at 485 (“[W]e encourage police investigators to carefully consider 
the use of interrogation techniques that imply or directly promise- leniency, as they appear to reduce the 
diagnosticity of an elicited confession.’ 5 ). 

i0 See Ed kins & Dcrvan. supra note 168. 

221 See id. 

2 ““ See Dervan, supra note 36, at 488 (discussing a similar phenomenon with regard lo pica bargaining 
rates, which are now in excess of 96% at the federal level). 

With more tools and increased control, prosecutors have increased differentials in 
financial crimes cases to staggering new levels by offering pica bargains carrying 
sentences similar to the pre-Euron era while threatening sentences following trial that 
take hill advantage of SOX and the new Sentencing Guidelines structure. While it is 
possible that these new powers could actually result in more defendants accepting plea 
offers in the fulure, plea bargaining rates have been so high in recent years there is little 
room left for expansion. 
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diagnosticity for the lenient sentencing condition was already at 1.62, which, as discussed above, 
is exceptionally low. That it did not drop meaningfully below this threshold when the sentencing 
differential was increased, therefore, may not be surprising, particularly given that a 
diagnosticiLy of 1 .0 represents the utilization of a process akin to torture. Second, perhaps 
future studies will reveal that the diagnosticity of our plea bargaining process began so low and 
failed to drop significantly when a harsher sentencing condition was applied because sentencing 
differentials operate in a manner other than previously predicted. 224 Until now, many observers 
have predicted that sentencing differentials operate in a linear fashion, which means there is a 
direct relationship between the size of the sentencing differential and the likelihood a defendant 
will accept the bargain. 225 


Figure 5. 

Graph Illustrating Predicted Linear Relationship 
Between Plea Bargaining Rates and Sentencing Differentials 



It may be the case, however, that plea bargaining actually operate as a “cliff,” This means that a 
particularly small sentencing differential may have little to no likelihood of inducing a defendant 
to plead guilty. However, once the sentencing differential reaches a critical size, its ability to 
immediately and markedly influence the decision-making process of a defendant, whether guilty 
or innocent, becomes almost overwhelming. 225 Such a “cliff’ effect would result in a similarity 


Id. 

2 ' 2 See Langbein, supra note 210, at 12-13 . 

234 See Dervan, supra note 91, at 282 (“[I]n a simplistic plea bargaining system the outcome differential 
and the sentencing differential track closely.”); Yin, supra note 92, at 443 (“Curiously, the, arena of plea 
bargaining pits the concepts of duress and consideration against each other: a large sentencing differential 
makes it more likely that a defendant is coerced into pleading guilty, and yet it also increases the benefit 
offered in exchange for the guilty plea.”). 

225 See id 
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in diagnosticity for both a harsh and lenient sentencing condition, because, once the critical size 
is reached, there is little additional impact that can be gained from further increasing the size of 
the differential. 


Figure 6. 

Graph Illustrating Possible “Cliff ' Relationship 
Between Plea Bargaining Rates and Sentencing Differentials 


Likelihood a 
Defendant will 
Plead Guilty 



If future research indicates that this “cliff’ effect is occurring, then there are two reasons 
for concern. First, this might mean that research suggesting that the answer to plea bargaining’s 
innocence problem is merely better control of sentencing differentials is based on an incorrect 
assumption regarding the operation and effect of such differentials. 22. Second, it should be of 
concern that a minimal sentencing differential, such as was present in our study, may be 


226 There are many factors that might shift when this “cliff’ is reached for a particular defendant. See 
Bibas, supra note 197 (article discussing factors that influence a particular defendant’s decision to plead 
guilty). 

227 See Russell D. Covey, Fixed Justice: Reforming Plea Bargaining with Plea-Based Ceilings , 82 TUL. 

L. Rev. 1237, 1245 (2008) (discussing the benefits of fixcd-plca discounts, including that such fixed 
discounts “prevent prosecutors from offering discounts so large that innocent defendants are essentially 
coerced to plead guilty to avoid the risk of a dramatically harsher sentence.”). 

In a fixed-discount system, defendants who plead guilty receive a set reduction in 
sentence in exchange for their guilty plea. To be effective, the fixed discount, must be 
large enough to provide an incentive for guilty defendants to plea guilty, but it must not 
be so large that it induces all defendants, guilty and innocent alike, to relinquish their trial 
rights. 

Id. at 1240; see also Donald G. Gifford. Meaningful Reform of Plea Bargaining: Control of Prosecutorial 
Discretion^ 1983 L'NIV. OF ILL. L.R. 37, 8 1.-82 (1983) (“Dean Vorenberg suggests that a sentence discount 
often ot twenty percent should encourage the requisite number of desired pleas. This figure appears to be 
a reasonable one with which to begin.. .. Excessive sentence discounts should be constitutionally suspect 
because they place a burden on the defendant’s exercise of constitutional rights and negate the voluntary 
nature of his plea.”). 


46 




180 


Dervan/Edkins — The Innocent Defendant 's Dilemma (DRAFT) 


sufficient to reach this “cliff’ and overwhelm the study participants’ free will and decision- 
makings processes. While further research is necessary to better understand this possible 
phenomenon, consideration must now be given to the possibility that small sentencing 
differentials are more powerful than previously predicted and operate in a very different way 
than previously assumed. 

III. The Constitutionality of the Innocent Defendant’s Dilemma 

In 1970, the same year the Supreme Court ruled that plea bargaining was a permissible 
form of justice in the Brady decision, the Court also accepted the case of North Carolina v, 
Alford. * In Alford, the Court stated that it was permissible for a defendant to plead guilty even 
while maintaining his or her innocence/ 29 The Court stated that there must, however, be a 
“record before the judge containLing] strong evidence of actual guilt” to ensure the rights oi the 
truly innocent are protected and guilty pleas are the result of “free and intelligent choice.” 230 
Forty years later, three men serving sentences ranging from life in prison to death would use this 
form of bargained justice to walk free after almost two decades in prison foT a crime they may 
never have committed. 231 

In May 1993, the mutilated bodies of three eight-year-old boys were discovered in a 
drainage canal in Arkansas. 232 Spurred by growing concern regarding satanic cults, police 
desperately searched for the killer or killers . 131 As part of their investigation, Police focused on a 
seventeen year old named Jessie Lloyd Misskelley, Jr. Subjected to a twelve hour interrogation, 


225 North Carolina v. Alford, 400 U.S. 25 (1970). 

229 Id at 37; see also Andrew D. Leipond, supra note 98, at 1 156 (2005) (“An Alford plea, where the 
defendant pleads guilty but simultaneously denies having committed the crime, clearly puts the court on 
notice that this guilty plea is problematic....”). 

23!l Alford, 400 U.S, at 37, 38 n.10. Currently, the federal system, the District of Columbia, and forty- 
seven states permit Alford pleas. See Stephanos 13ibas, Harmonizing, Substantive-Criminal-Law Values 
and Criminal Procedure: The Case of Alford and Nolo Contendere Pleas, 88 CORNELL I,, Rev, 1361, 
1372-73 n.52 (2003). 

231 Campbell Roberts, Deal Frees 'West Memphis Three' in Arkansas, N.Y. TIMES (Aug. 19, 2011), 
available at www.nytimes.com/201I/08/20/us/20arkansas.html (last visited January 31, 2012); see also 
Mara Leveritt, Are ' Voices For Justice ’ Heard? A Star-Studded Rally on Behalf of the W est Memphis 
Three Prompts the Delicate Question, 33 U. ARK. Lm'I.K ROCK L. REV. 137, 150-53 (2011) (discussing 
publicity surrounding the case); Paul G, Cassell, The Guilty and the 'Innocent An Examination of 
Alleged Cases of Wrongful Conviction from False Confessions, 22 I Iakv. .1.].,. & Pun. POL’Y 523, 557-60 
(1999) (discussing facts of the case); Leo & Ofshe, supra note 219, at 461-62 (discussing the Misskelley 
confession). 

See Roberts, supra note 23 1 . 

233 See id 
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Misskelley eventually confessed to committing the killings along with two others teenagers, 
Damien Echols and Jason Baldwin, though his confession was “inconsistent with the facts of the 
case, was not supported by any evidence, and demonstrated that he lacked personal knowledge of 
the crime.” 234 Though Misskelley later recanted his statement, all three teenagers were convicted 
at trial and became known as the “West Memphis Three.” 2 '' 3 Misskelley and Baldwin received 
life sentences, while Echols received the death penalty."' 6 

hollowing their convictions, the three young men continued to maintain their innocence 
and, gradually, publicity regarding the case began to grow. 3 ' 7 Though many had argued for 
years that the “West Memphis Three” were innocent of the alleged offense, concern regarding 
the case reached a crescendo in 2007 after DNA testing conducted on items From the crime scene 
failed to match any of the three, 238 Interestingly, however, the DNA testing did find a match. 239 
Hair from the ligatures used to bind one of the victims matched Terry Hobbs, one of the victims’ 
step-fathers. 240 Though Hobbs had claimed not to have seen the murdered boys at all on the day 
of their disappearance, several witnesses came forward alter the DNA test results were released 
to say they had seen him with the boys shortly before their murder 241 


2 ' 4 See Leo & Ofshe, supra note 23 1, at 461. 

235 See Roberts, supra note 23 1 . 

236 See id. 

232 See id. 

238 See Leveritt, supra note 23 1 , at 1 5 1 -52. 

™ See id. at 151. 

240 See id. (discussing the release of this DNA evidence by singer Natalie Maines during a rally for the 
“West Memphis Three. r ) 

Hobbs sued Maines for defamation. When her lawyers deposed Hobbs in preparing to 
defend her* he told them that he had not seen the victims at all on the day they died. 

When news of that statement was made public, two women who lived near Hobbs at the 
time of the killings came forward. The women subsequently signed affidavits saying that 
they, in fact, had seen Hobbs with the children a short time before the boys disappeared. 

When asked why they had not reported the fact before, the women said that police had 
never questioned them and that, until the recent news report, they had not known that 
Hobbs had denied having seen the children that day In December 2009, U.S, District 
Justice Brian Miller dismissed Hobbs’s lawsuit against Maines, but by then, the new 
witnesses against Hobbs had come forth. 


Id at 151-152. 

241 See id. 
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By 201 1, the newly discovered evidence in the case was deemed sufficient to call a 
hearing to determine if there should be a new trial.* 42 For the prosecution, however, the prospect 
of retrying the defendants given the weak evidence offered at the original trial and the new 
evidence indicating tire three might be innocent was unappealing 243 According to the lead 
prosecutor, there was no longer sufficient evidence to convict the three at trial,* 44 Despite the 
strong language in Alford indicating that it was appropriate only in cases where the evidence was 
overwhelming and conviction at trial was almost ensured, the government offered the “West 
Memphis Three” a deal. 243 They could continue to maintain their innocence, but would be 
required to enter an Alford plea of guilty' to the murder of the three boys in 1 993 246 In return, 
they would be immediately released. 247 While Baldwin was reluctant to accept the offer, he 
agreed to ensure Echols would be released from death row.* 48 Baldwin stated, “[TJhis was not 
justice. However, they’re trying to kill Damien.” 249 On August 19, 2011, the “West Memphis 
Three” walked out of an Arkansas courtroom free men, though they will live with the stigma and 
collateral consequences of their guilty pleas for the rest of their lives.* 30 Whether they were 
guilty of the charged offenses may never truly be known, but it is clear that despite insufficient 
evidence to convict them at trial and strong indications they were innocent the three were enticed 
by the power of the plea bargaining machine. 2 * 1 


See Roberts, supra note 23 1 . 

See id. 

2 ‘ 4 See id, 

See id. 

1L " See id. 

“ ' See id. 

Under the seemingly contradictory deal, Judge David Laser vacated the previous 
convictions, including the capital murder convictions for Mr. Echols and Mr. Baldwin. 
After doing so, he ordered a new trial, something the prosecutors agreed to if the men 
would enter so-called Alford guilty pleas. These pleas allow people to maintain their 
innocence and admit frankly that they are pleading guilty because they consider it in their 
best interest, 

Id. 

2,s See id 
249 See id 
See id. 

2: ‘ See id. 
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While the Supreme Court acknowledged the need for plea bargaining in Brady and 
approved bargained justice as a form of adjudication in the American criminal justice system, the 
Court also offered a cautionary note regarding the role of innocence. 232 At the same time the 
Court made clear its belief that innocent defendants were not vulnerable to the powers of 
bargained justice, the Court reserved for itself the ability to reexamine the entire institution 
should it become evident they were mistaken.'' 33 The Court stated: 

For a defendant who sees slight possibility of acquittal, the advantages of 
pleading guilty and limiting the probable penalty are obvious - his exposure is 
reduced, the correctional processes can begin immediately, and the practical 
burdens of a trial arc eliminated. For the Staie there arc also advantages - the 
more promptly imposed punishment after an admission of guilt may more 
effectively attain the objectives of punishment; and with (he avoidance of trial, 
scarce judicial and prosecutorial resources are conserved for those cases in 
which there is a substantial issue of the defendant 's guilt or in which there is 
substantial doubt that the State can sustain its burden of proof™ 

Continuing to focus more directly on the possibility of an innocence issue, the Court stated: 

This is not to say that guilty plea convictions hold no hazards for the innocent or 
that the methods of taking guilty pleas presently employed in this country are 
necessarily valid in all respects. This mode of conviction is no more foolproof 
titan full trials to the court or to the jury. Accordingly, we take great precautions 
against unsound results, and we should continue to do so, whether conviction is 
by plea or by trial. We would have serious doubts about this case if the 
encouragement of guilty pleas by offers of leniency substantially increased the 
likelihood that defendants, advised by competent counsel, would falsely condemn 
themselves 255 

This caveat about the power of plea bargaining has been termed the Brady Safety-Valve, because 
it allows the Supreme Court to reevaluate the constitutionality of bargained justice if the 
persuasiveness of the offers are coercive and surpass a point at which they begin to cnsnarl an 
unacceptable number of innocent defendants. 2 ' 


232 Brady y. United States, 397 U.S. 742, 752-58. 

2Sj Id. at 757-58; see also Dervan , supra note 28, at 
2S1 Brady, 397 U.S. at 752 (emphasis added). 

255 See id. at 757-58 (emphasis added). 

253 see Dervan, supra note 28, at --. 

Safety-valves are intended to relieve pressure when forces within a machine become too 
great and, I hereby, preserve the integrity of the machine. The Brady safety-valve serves 
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Interestingly, Brady is not the only Supreme Court plea bargaining case to include 
mention of the innocence issue and the safety-valve . 25 1 In Alford , for instance, the Court made 
clear that this form of bargained justice was reserved only for cases where the evidence against 
the defendant was overwhelming and sufficient to easily overcome the defendant’s continued 
claims of innocence.’** Where any uncertainty remained, the Supreme Court expected the case 
to proceed to trial to ensure that “guilty pleas are a product of free and intelligent choice,” rather 
than overwhelming force from the prosecution 259 The same language requiring that plea 
bargaining be utilized in a manner that permits defendants to exercise their fee will was 
contained in the 1978 case of Bordenkircher v. Hayes . 26u In Hayes, the Court stated that the 
accused must be “free to accept or reject the prosecution’s offer.” 261 Just as the Court had stated 
in Brady and Alford, the Hayes Court concluded its discussion by assuring itself that as long as 
such free choice existed and the pressure to plead guilty was not overwhelming, it would be 
unlikely that an innocent defendant might be “driven to false self-condemnation, ” 26/ As is now 
evident from the study described herein, the Supreme Court was wrong to place such confidence 


just such a purpose by placing a limit on the amount of pressure that can constitutionally 
be placed on defendants to plead guilty. According to the Court, however, should pica 
bargaining become so common that prosecutors offer deals to all defendants, including 
those whose guilt is in question, and the incentives to bargain become so overpowering 
that even innocent defendants acquiesce, (hen the Brady safety-valve will have failed and 
the plea bargaining machine will have ventured into the realm of uiiconstitutionality. 


Id. 

25 ' See id. at 

253 North Carolina v. Alford, 400 U.S. 25, 37 ( 1 970); see also American Bar Association Project on 

Standards for Criminal Justice , Pleas of Guilty 2 (Approved Dra It 1 968). 

[A] high proportion of picas of guilty and nolo contendere does benefit the system. Such please 
tend to limit the trial process to deciding real disputes and, consequently, to reduce the need for 
funds and personnel. If the number of judges, courtrooms, court personnel and counsel for 
prosecution and defense were to be increased substantially [due to the use of plea bargains], the 
funds necessary for such increases might be diverted from elsewhere in the criminal justice 
process, Moreover, the limited use of the trial process for those cases in which the defendant 
has grounds for contesting the matter of guilt aids in preserving the meaningfulness of the 
presumption of innocence. 


Id. 

2si Alford, 400 IJ.S. at 38 n. 10. 

Rordenkirckcrv. I laves, 434 U.S. 357 (1978). 


251 Id. at 3 63. 
262 Id. 
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in the ability of defendants to assert their constitutional right to trial in the face of grave 
choices, 263 

As our research demonstrates, more than half of innocent defendants are wi lling to falsely 
condemn themselves in return for a perceived benefit. 264 That the plea bargaining system 
operates in a manner vastly different from that presumed by the Supreme Court in 1970 and has 
the potential to capture far more innocent defendants than previously predicted;, means that the 
Brady Safety-Valve has failed and it is time for the Court to reevaluaLe the constitutionality of 
the institution with an eye towards the true power and resilience of the plea bargaining 
machine, 265 


263 See supra section II (discussing the plea bargaining study). 

264 See Edkins & Dervan,, supra note 168. 

2f ri Tn considering the significance of plea bargaining’s innocence problem, one must also consider how 
likely it is that police inadvertently target the wrong suspect in a particular case, something that might 
eventually lead to an innocent suspect being offered a plea bargain in return for a false confession. Sets 
Thomas, supra note 1 14, at 576. 

Despite Risinger's wisdom about not attempting a global estimate of how many innocents 
are convicted, I continue to try to at least surround the problem. We do know some 
things for certain. An Institute of Justice monograph published in 1 999 contained a study 
of roughly 21,000 cases in which laboratories compared DNA of the suspect with DNA 
from the crime scene. Remarkably, the DNA tests exonerated the prime suspect in 23% 
of the cases. In another 16%, the results were inconclusive. Because the inconclusive- 
results must be removed from the sample, the police were wrong in one case in four. The 
prime suspect was innocent in one case out of four! 


Id 
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Mr. Sensenbrenner. Thank you very much. 

We will proceed with questions under the 5-minute rule. The 
Chair will defer his questions until the end and recognize the gen- 
tleman from Texas, Mr. Poe. 
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Mr. Poe. Thank you, Mr. Chairman. Thank you all for being 
here. 

The issue of stealing, thievery, and criminals has always been 
part of my background, in that I spent my time down at the court- 
house in Houston as a prosecutor, a criminal court judge, referred 
to the courthouse as the Palace of Perjury. Some of you lawyers 
might relate to hearing that before. 

But anyway, I am concerned specifically about H.R. 4216, and it 
is because small-business owners in America have their goods 
counterfeited throughout the world, and they are smuggled back 
into the United States. Some of them stay in foreign countries, 
which is a different issue. 

It came to my attention by small-business guy, Farouk Shami in 
Houston, who moved his business from China to Houston to hire 
American workers, about 1,000 of them. And he makes CHI hair 
products, all kinds of things that folks that want all of that fancy 
equipment for hair products, they buy from him because he is one 
of the best in the world. 

But about $10 million a year is stolen from him in counterfeit 
goods. The products are so perfect that I can’t tell the difference 
of them. It even has Farouk’s photograph on there, like the real 
thing does. It has his warranty, phone number, and when these 
products that don’t work — I was going to use another word, but I 
will just say products that don’t work, they call him, they are all 
mad, because they have some counterfeit product. They don’t know 
that. And he reimburses them and gives them the real thing. 

And he says it is an increasing problem; it is not it decreasing 
problem. And some of these goods come back across the border into 
the United States. 

And the way that the law, I think, is being misinterpreted, when 
he works with Border Patrol, he doesn’t get enough information to 
confirm whether it is the real thing or not. That is his concern. 

D’Addario makes, I think, some of the best guitar strings in the 
world. Seventy percent of the market in China is counterfeit goods. 
This is the real thing, and this is the counterfeit product. The coun- 
terfeit product even has the hologram on it. That is how you know 
it is counterfeit. That is one way. 

But they look exactly alike. And you know what irks me? They 
even have the “Made in the USA” sticker on the back when these 
things are made in China. 

And they are being smuggled back into the U.S. And they need 
the ability from Border and Customs, who I think does a great job, 
to have a photograph of the fake and tell whether it is theirs are 
not. And then tell Border Patrol, no, this is a fake or it is the real 
thing. 

Right now, they can’t give that information because all of the re- 
daction in the photographs, for some reason. Why shouldn’t the 
owner or the rights-holder have the ability to look at the fake and 
tell Border Patrol this is a fake? 

It’s not just on guitar strings. You have these products — the real 
thing, this is a power strip. Another power strip. The problem with 
this one, the counterfeit power strip doesn’t come with the label 
counterfeit on it. 
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But these are defective. If you plug these in, you may start a fire. 
So you have a safety issue coming into the United States. 

And one way the rights-holder, the owners of these products, say 
let us cooperate with Border and Customs and fix the law so we 
can look at the fake, the proposed fake, and tell you whether it is 
fake or not. And if it is not, bring it on into the United States. If 
it is, then follow the rules of law after that. 

And there many other products. These are small-business own- 
ers, and they operate on a small margin. And the counterfeiting 
products with the organized crime syndicate of China, I think, is 
hurting American manufacturing and sales. 

One other thing about Farouk and the D’Addario family, this is 
their name on these things. It is their family reputation that is 
being counterfeited. And when these counterfeit products are no 
good, it hurts their family name. And long-term, it will hurt their 
business because of the fakes. And they are concerned about a 
name. A name actually means something to small-business owners. 
Their good name means something. 

That is why Farouk reimburses the counterfeit products with the 
real thing and writes a letter of apology and tells them it was a 
counterfeit. 

And I guess my question, Mr. Johnson, my one question, I guess 
I will have to put it in writing, Mr. Chairman. 

Mr. Sensenbrenner. Oh, go ahead. [Laughter.] 

Mr. Poe. I ask unanimous consent for one more 

Mr. Sensenbrenner. Without objection. 

Mr. Poe. Thank you, sir. 

Explain to me, in less than 30 seconds, why business owners 
need the Border Patrol to send them a photograph of the document 
or the product coming into the U.S.? 

Mr. Johnson. Thank you, Judge Poe. 

In 30 seconds or less, I would say that the need for the photo- 
graphs unredacted and the information that is available on the 
product, whether it is the specific coding that the brand is using, 
or other indicia of authenticity, or indicia of the counterfeit nature 
of the goods, is because the quality of the counterfeit product that 
we see coming into the country these days is so much better than 
what was seen in the past. It is nearly impossible for somebody 
who has not received significant training and does not have the ex- 
pertise to be able to identify on their own. 

That is not to say that CBP does not receive significant training. 
The IACC Foundation, which is a separate organization that we 
work with, has trained over 35,000 law enforcement personnel in 
making these sorts of terminations. 

But they are really only able to make the initial call as to wheth- 
er or not they think there is possibly a problem with it. They are 
generally not able to make a final factual determination, yes or no, 
that this is authentic or this is counterfeit. 

Mr. Poe. Thank you, Mr. Chairman. I appreciate the additional 
minute. 

Mr. Sensenbrenner. The time of the gentleman has expired. 

The gentleman from Virginia, Mr. Scott. 

Mr. Scott. Thank you. 
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Mr. Sandler, what trade secrets or legitimate practices might be 
compromised if more information is disclosed to rights-holders? 

Mr. Sandler. The sources of supply are often revealed by the 
tracking codes that are placed on these products. The examples 
that we have demonstrated before in public testimony show that 
the batch codes, the manufacturing codes, the codes used for recall, 
are ones that we had no problem with those being revealed. 

We do have problems with special tracking and other types of 
track-and-trace codes, which are placed on — some are only readable 
by ultraviolet lights. Some are placed inside the boxes. They are 
strictly put there in connection with trying to identify sources of 
parallel market trade in legitimate goods. 

Those are the sorts of codes that we thought would be revealing 
of the nature of the commercial transaction in a way that would 
be very harmful and would essentially stop this type of legitimate 
trade. 

Mr. Scott. What is parallel market mean? And how do rights- 
holders use information gained to undermine the legitimate mar- 
ket? 

Mr. Sandler. Well, the parallel market itself is really a creature 
of our copyright law and our trademark law. You have the right to 
copy and you have the right to manufacture, absolutely. But the 
right to distribute is limited essentially to the first sale, also under 
our patent law. 

So once goods are sold, the person who purchases those goods is 
free to sell them anywhere they wish. There are some exceptions 
to that, but basically that is the arrangement under our law. And 
it allows for interbrand competition in the U.S. marketplace. 

So goods which are sold at a lower price in one market will find 
their way into a market where there is a higher price. And so it 
is trade in legitimate goods that are sold in commerce legitimately 
and unlawfully. It has been tested before the Supreme Court on at 
least four separate occasions. 

Mr. Scott. Well, how does the information that is sought to be 
revealed, how do rights-holders undermine the legitimate trans- 
actions? 

Mr. Sandler. Rights-holders, in looking at who was the person 
who sold for export to the United States or who was also involved 
in the supply chain, can prevent sales to them in the future, can 
take action against them. Lawsuits are often filed. Sometimes they 
are good lawsuits; sometimes they are not good lawsuits. 

For the most part, we have been very successful in litigation, but 
it fosters litigation. It is intimidating to the trade. And rights-hold- 
ers and manufacturers can cease doing business with those who 
they think shouldn’t be selling their goods into a different market- 
place. 

Mr. Scott. Thank you. 

Ms. Corrigan, you indicated you have 262 agents. Is that nation- 
ally? 

Ms. Corrigan. Yes, it is. That includes 

Mr. Scott. Can you turn your mike on? 

And is there anything in the legislation, in any of these bills, 
that will increase the number of agents? 

Ms. Corrigan. There is not. 
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Mr. Scott. Then how will just increasing the sentencing help 
you investigate and prosecute dangerous drug offenses? 

Ms. Corrigan. Our criminal agents do not have the actual au- 
thority to bring cases. What we believe the enhanced penalties will 
do is enable a full discussion of our cases with law enforcement and 
give law enforcement more tools to prosecute individuals who en- 
danger the public health by introducing stolen drugs or trafficking 
in counterfeit drugs. 

Mr. Scott. Without any more agents, why will increasing a sen- 
tence bring that about? 

Ms. Corrigan. What often happens is we investigate under the 
Federal Food, Drug, and Cosmetic Act. And we bring those facts to 
the Justice Department. And what they have the ability to do is 
look across the board at all of the laws that would allow prosecu- 
tion, and giving them more tools that are focused solely on medical 
products or drugs with enhanced penalties 

Mr. Scott. Are there any enhanced penalties in any of these 
bills for things that are not now crimes but would be crimes if any 
of these bills passed? 

Ms. Corrigan. There are already penalties and laws that cover 
counterfeit drugs and cargo theft. There is not cargo theft — cargo 
theft is not authorized under the Federal Food, Drug, and Cosmetic 
Act. 

Mr. Scott. Cargo theft is not theft? 

Ms. Corrigan. The investigation. I mean, cargo theft is not part 
of the Federal Food, Drug, and Cosmetic Act. Counterfeits are, but 
cargo theft is investigated by the FBI and prosecuted by the Justice 
Department. 

Where we get involved is when those drugs are reintroduced into 
the legitimate supply chain. 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Sensenbrenner. The gentleman from Utah, Mr. Chaffetz. 

Mr. Chaffetz. Thank you, Mr. Chairman. I do appreciate it. 

I know all good Americans subscribe 

Mr. Scott. Mr. Chairman? 

Is your mike on? 

Mr. Chaffetz. Is that better? 

Mr. Sensenbrenner. Without objection, the gentleman from 
Utah can move closer to the Chair. [Laughter.] 

And the clock will be reset. 

This is without prejudice to senior members. 

Mr. Chaffetz. I am just not used to being up here on this upper 
level here, so thank you, Mr. Chairman. 

As I was saying, I know all good Americans subscribe to Elec- 
tronic Engineering Times, since I am sure you do. 

But specifically, the October 24, 2011, article, I would ask unani- 
mous consent that this be inserted into the record. 

Mr. Sensenbrenner. Without objection. 

[The information referred to follows:] 
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‘Poison in the veins’ 

By Bruce Rayner 


WHEN YOU TYPE www.viswntechcomponents.com into your McGloskey pleaded guilty to the con spi ra cy charge last 

browser, up pops a cheerful page that tolls you, “S oiry! This November in US. Di strict Court for the District of Columbia 

site is not currently available." and cooperated with the government. Wren died of an appar- 

That’s because last September, the feds shut the component ent drug overdose in May. 
broker down, arrested owner Shannon Wren and administra- Last month, details of the case against McCloskcy were 

tive manager Stephanie McCIoskey, and charged the pair revealed in the 78-page ‘‘memorandurfi in aid of sentencing" 

with conspiracy, trafficking in counterfeit goods and mail that the government filed with the district court. The 

fraud for knowingly importing more than 3,200 shipments of memorandum offers a rare glimpse into how a rogue broker 
suspected or confirmed counterfeit semiconductors into the operating out of a house on a quiet residential street in 
United States, marketing some of the products as “military Clearwater, Fla., was able to dupe the system, put countless 

grade” and selling them to customers that included the US. innocents at risk and compromise national security for 

Navy and defense contractors. nearly five years. 


Organizational chart for the U.S. 
Department of Homeland Security. 
U.S. Customs and Border Patrol falls 
under DUS jurisdiction. 
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How a chip counterfeiting case 
exposed a potentially fatal flaw 
in the U.S. government’s ability 
to keep fake parts out of the 
defense pipeline 


“Due to the type of counterfeit goods sold, the industries to 
which sales were made, and the multitude of military, com- 
mercial and industrial applications into which these devices 
may be placed, defendant Me Clo s key did her part to set a tick- 
ing timebomb of incalculable damage and harm to the US- 
military, U.S. servicemen and -women, the government, all of 
the industries to which VisionTech sold goods, and con- 
sumers. She has effectively helped to release a poison into the 
veins of interstate and international commerce,” U.S. Attor- 
ney Ronald Machen wrote in the memorandum. 

The memorandum recommended MeCloskcy serve a four- 
and-a-half-year prison sentence and pay restitution to the 
trademark owners for damages estimated at close to s 600,000. 
The trademark owners named in the memorandum are a veri- 
table who's who of the semiconductor industry. 

Of the estimated 3,263 shipments of semiconductors 
imported by VisionTech between December 2006 and Septem- 
ber 20 ro, only 35 were confirmed as containing counterfeits 
and seized at the border by U.S. Customs agents. Those 3 5 
shipments contained a total of nearly 60,000 counterfeit ICs, 
according to the government’s memorandum. 

The 3,228 shipments that were not seized made their way 
into the U.S. electronics supply chain through sales Vision- 
Tech made to more than 1,100 buyers in virtually every 
industry sector. Many ofVisionTech’s customers were other 
brokers, who resold the parts. While some of the counterfeits 
were caught during manufacturer testing, hundreds of thou- 
sands, if not millions, of counterfeit parts are potentially still 
floating around in the supply chain or, worse yet, inside 
equipment that’s being used today. 

One of the counterfeit shipments contained fake parts sold 
to BAE Systems, which makes identification fnend-or-foe (IEF) 
systems for the Naval Air "Warfare Center’s Aircraft Division. 
BAE purchased 75 devices from a broker who had bought the 
parts from VisionTech. The contractor had the chips tested at a 
third party testing facility, which identified them as counter- 
feits. If those chips bad found their way into an IFF system on 
board a Navy vessel and the system had failed, the ship’s 
defenses would have been seriously compromised. 

Another case involved the sale of 1,500 counterfeit Intel 
flash memory devices to Raytheon Missile Systems for 
incorporation in the Harm Targeting System (UTS), which is 


Damage done by VisionTech 

The U.S, government has estimated the damege caused to 21 
semiconductor companies by VIsionTech’s importing of counterfeit 
chips over a multiyear period. The dollar values are based largely 
on the manufacturers’ suggested retail pricing for the legitimate 
versions of counterfeit parts seized by Customs and Border Patrol 
In 35 separate incidents over more than three years. 
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installed on F-16 fighter planes to identify and track enemy 
radar systems. Raytheon installed the flash chips on 28 cir- 
cuit boards destined for HTS modules. The boards immedi- 
ately failed. After testing nine of the flash devices, Raytheon 
concluded the parts were all counterfeit. 

Flaw in the system 

But this story is not about VisionTech. It’s about how 
the VisionTech case exposed a flaw in the U.S. government’s 
tactics for catching counterfeit components at the border. 
Specifically, it’s about an interpretation of the U 5 . Trade 
Secrets Act by U.S. Customs and Border Protection (CBP) that 
prevents the agency from sharing detailed information about 
a counterfeit part with the semiconductor company whose 
name is on the component CBP is one of the Department of 
Homeland Security’s (DHS’) largest agencies. 

Customs agents at U.S. borders are allowed to hold a ship- 
ment of suspected counterfeit parts for 30 days — the so-called 
detention phase — to determine whether they arc indeed 
counterfeits. After 30 days, agents either have to “seize” the 
shipment formally or release it to the intended recipient. 
During the detention phase, CBP must disclose “to the owner 
of a trademark the following information, if available: (1) the 
date of importation; (2) the port of entry; (3) a description of 
the merchandise; (4) the quantity involved; and (5) the coun- 
try of origin of the merchandise,” according to a written state- 
ment that CBP provided to jEE Times on Oct. 5. 

The problem is that CBP’s so-called redaction p olicy limits 
the information that can be shared with trademark owners. In 
accordance with that policy. Customs agents since mid-2008 
have been taking photos of chips, blacking out the markings on 
the package and sending the touched-up images to chip manu- 
facturers, according to the Semiconductor Industry Association. 



The CBP statement explains that its position is “founded 
on the view that information protected by the Trade Secrets ; 
Act cannot be provided to a third party until after seizure. 

In furtherance of CBP’s position that no Trade Secrets Act- 
protected information is to be released until after seizure, 
CBP ... determined that any indicators, such as bar codes and 
serial numbers, that might inadvertently disclose such infor- 
mation were to be removed or obliterated before providing a 
sample to a trademark owner. 1 ' 

Of course, it’s the very bar codes and serial numbers oblit- 
erated by CBP agents that chip companies would normally 
use to determine whether a detained chip is real or fake. 
Before 2008, when CBP was still providing unaltered photos, 
chip companies estimate they were able to resolve almost 
85 p er cent of CBP requests for confirm ation of whether a 
detained chip was legit or counterfeit. 

So how are chip makers expected to help CBP agents catch 
counterfeit parts if they can’t see the markings on the chips? 
And how does CBP reconcile its requirement to provide “a 
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description of the merchandise* to the trademark holder with 
its policy of obliterating information on a photo? 

'‘I don’t understand what’s behind this" said Jim Burger, a 
longtime Washington-based intellectual property attorney 
who represents semiconductor companies. 'There's zero 
threat to CBP in disclosing the information on the surface 
of a chip to the trademark owner. The information is not con- 
fidential and is not covered under the Trade Secrets Act. They 
are just hands-down wrong.” 

Indeed, CBP is unique in its interpretation of the Trade 
Secrets Act. The Federal Bureau of Investigation and U.S. 
Immigration and Customs Enforcement (ICE), among others, 
disclose detailed information to semiconductor manufactur- 
ers as part of their investigations of counterfeit cases. 

“It’s one of the most perplexing issues I’ve ever dealt with,” 
said SIA president Brian Toohey. Tt’s a national security 
issue, and a dear and present danger.” 

The VisionTcch case confirms just how clear and present. 
CBP began sending semiconductor companies sanitized 
images of devices starting in June 2008, when VisionTech’s 
counterfeit operations were in full swing, according to the 
government's memorandum. “The government docs not 
know how many shipments destined for VisionTech may 
have been detained at US. ports but were released when an 
authenticity determination could not be made by the trade- 
mark holder,” U.S. Attorney Machen wrote in the government 
memorandum on McCIoskey's recommended sentencing. 

Given that CBP seized just 35 of the 3,263 shipments 
VisionTech made between 2007 and 2010, the number that 
CBP could have detained and subsequently released because 
of a lack of authentication could have been anywhere from 
zero to 3.2 2K. Just one counterfeit VisionTech shipment 
released into the supply chain as a result of CBP’s redaction 
policy would have been one too many, several sources said. 

SIA’s Tbohey has made the argument publicly. On July 7, 
testifying at a hearing before the House Committee on Home- 
land Security’s Subcommittee on Oversight, Investigations and 
Management, he made the case for CBP to revert to its pre-2008 
practice of sharing unredacted photos of detained parts. 

Over the summer, letters on the topic were exchanged 
between members of Congress, the Homeland Security and 
Treasury secretaries, and CBP Commissioner Alan Bersin, who 
was pressed to explain and possibly amend the redaction poli- 
cy. The latest salvo w T as fired on Oct. +by Chairman Jason 
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Chaffetz and Ranking Member John Tierney of the National 
Security, Homeland Defense and Foreign Operations Subcom- 
mittee of the House Committee on Oversight and Govern- 
ment Reform. The committee has opened a formal 
investigation.into the CBP’s policies and procedures regard- 
ing importation of counterfeit semiconductors. 

“We are concerned actions taken by CB 1 1 may serve to seri- 
ously undermine its ability to prevent the importation of 
counterfeit semiconductors,” Chaffetz and Tierney wrote. 
Bersin was given until today, Oct. 24, to provide all docu- 
ments related to DHS’ and CBP’s legal interpretation of the 
Trade Secrets Act as it pertains to CBP’s redaction policy. 

"We need to solve this problem, period, and soon,” said 
SIA’s Toohey. “The only way to do that is if industry and gov- 
emmetit work together to quickly and accurately identify 
suspected chips before they enter the country. The industry 
stands ready, as tve always have, to stop suspect ICs at our 
borders by working collaboratively with CBP.” 

The conflict will likely play out in one of two ways. In the 
first scenario, if Bersin refuses to budge on CBP’s redaction 
policy, the only recourse would be for Congress to legislate 
a change in CBP’s policy. It would have an ally in the Obama 
administration, which in March released a report on IP 
enforcement legislative recommendations that calls for Con- 
gress to give DHS authority to share information 011 suspect 
parts with rights holders during the detention phase. Rights 
holders “know their products better than anyone else and, 
thus, obtaining their assistance allows DHS, particularly its 
component CBP, to more effectively identify and combat 
infringing products," the report states. 

CBP, meanwhile, told EE Times it had already submitted pro- 
posed legislative language to Congress that would give CBP the 
authority recommended by the administration’s report. 

The other scenario would be for Bersin to get over his con- 
cern about violating the Trade Secrets Act, pickup his pen and 
write a new directive that permits CBP to share unaltered pho- 
tos and samples of detained products with chip companies. 

Legislation would likely take some time. A CBP policy shift 
could be accomplished overnight. In light of the clear and 
present danger, logic would dictate the latter. ■ 


Additional resources 

‘Ferreting out the takes in the oh ip supply chain,’ EE Timea 
http://tiny.ee/2269l 

Hearing b> tho House Committee on Homeland Security’s 
Subcommittee on Oversight, Investigations and Management 
hiip://tiny.cc/S8uya 

'Defense Industrial Base Assessment: Counterfeit Electronics,' 
U.S. Department ot Commerce, Bureau of Industry and Security, 
Office of Technology Evaluation, June 2010 http://tiny.ee/w3unv 

Obama administration' wnite paper; Intellectual Property 
Enforcement Legislative Recommendations 
>Hlp://t'ayj--c/kSeve 

‘Consolidated Memorandum hi Aid Of Sentencing and Motion for 
Downward Departure Pursuant to USSG ft SK1.J.,' tiled with U.S. 
District Court In the District of Columbia, Sept. 9, 2011 


Mr. Chaffetz. Thank you. 

It highlights one of the concerns, dealing specifically in the semi- 
conductor issue. 

Mr. Johnson, I would appreciate if you could get into this a little 
bit. My concern is that back, evidently, in 2000, there was a direc- 
tive that went out that suggested that, “Prior to the release of the 
sample, Customs officers should remove or obliterate any informa- 
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tion indicating the name and/or address of the manufacturer, ex- 
porter, and/or importer, including are all barcodes and identifying 
marks.” 

So you have a situation where somebody is looking at, say, some 
discs or some chips, and the only thing that they are allowed to 
share, we have an example here, in this little presentation, a re- 
dacted chip picture, where they redact the very information that a 
manufacture would actually need in order to properly identify 
whether this is a legitimate chip or not. This was a directive that 
was issued in 2000, and really not enforced until the year 2008. 

Let me just, to the size and scope, Mr. Chairman, between 2007 
and 2010, ICE collaborated with U.S. Customs and Border Patrol 
on more than 1,300 seizures that collectively involved 5.6 million 
counterfeit semiconductor devices. 

If you move forward and look at the SanDisk, portable memory 
chips, in June, there were some $852,000 worth of counterfeit 
SanDisks that were seized when they found 1,932 karaoke ma- 
chines being shipped from China that had these chips in it. 

This is just a portion of that iceberg. 

Mr. Johnson, I want to talk about the size and scope, specifically 
as it relates to chips in the semiconductor issue and how you view 
this. 

Mr. Johnson. Well, the issue with regard to semiconductors is 
really representative of the issue that is being faced by manufac- 
turers across all sectors. And the Customs Directive that you ref- 
erence, 2310-008A, has been viewed as problematic by all of the 
IACCs’ members, regardless of their product sector, in part because 
really the directive seems to place a mandate on Customs to take 
action that was never actually authorized by Customs regulation. 

If you look at 19 CFR 133.25, that Customs drew the authority 
for that directive from, there is absolutely no reference to requiring 
Customs officers to remove the sort of information that the direc- 
tive directed them to do, directed them to do so. 

With regard to the scope of the problem 

Mr. Chaffetz. Well, let’s stay specific on that point. My under- 
standing is that the National Defense Authorization Act allowed, 
actually has language saying that they may share this information 
but they have chose not to thus far. 

Shouldn’t we be compelling them to do that, if they don’t under- 
stand that they do have permission? 

Mr. Johnson. That is correct. That NDAA included provisions 
that explicitly authorized CBP to share that information with 
rights-holders for the limited purposes of making authentication of 
the goods. 

Unfortunately, based on feedback we have been hearing from our 
members, CBP has indicated that they feel that the and NDAA 
provisions are in conflict with existing Customs regulations, and 
that they need to resolve that issue before they can move forward 
with information-sharing. 

Mr. Chaffetz. So, in essence, we have passed a law, it has been 
signed into law, and they believe that is in conflict with their own 
regulations, so they are electing to go with the regulation as op- 
posed to the law. 

Mr. Johnson. That is exactly correct. 
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Mr. Chaffetz. And this, Mr. Chairman, is the heart of the chal- 
lenge I think that we face. There is a way to swiftly determine 
whether or not these goods are legitimate or not. They are taking 
an extra step to redact the very information that these companies 
need in order to identify, and we have passed this into law. It is 
inexcusable that Customs and Border Patrol is taking this extra 
step. In abundance of caution, they should be providing the infor- 
mation to these manufacturers, so that they can clearly validate 
this. 

And with that, I will yield back the balance of my time. Thank 
you, Mr. Chairman. 

Mr. Sensenbrenner. I thank the gentleman. 

The Chair will bat cleanup now. 

Mr. Sandler, I need a little bit more information to try to figure 
out why there is this objection to giving tracking codes to Customs. 

The parallel market is legal; peddling counterfeit goods is not. So 
what is wrong with giving tracking codes to the rights-holder, basi- 
cally so that the rights-holder can find out, number one, if the 
goods are counterfeit or not? 

Mr. Sandler. Well, there is nothing wrong with giving informa- 
tion to rights-holders to determine whether or not goods are coun- 
terfeit. However, much of that information, the tracking codes in 
particular, are generally not necessary for that determination. 

The electronic chips that we just talked about, that very well 
could be the exception to the rule. That may be an industry where 
it is important to give that information. But in the fragrance area, 
it is not necessary. 

There are many other tests and many other ways to verify the 
authenticity of the goods. 

So if that is understood and recognized as a truth, if that is ac- 
cepted for the moment, then the issue becomes, what about those 
rights-holders who would prefer not to have to deal with parallel 
market competition? The many court cases that are recorded make 
it very clear that there is a battle that is ongoing, and that the 
rights-holders, when they are able to, those that would oppose that 
type of legitimate trade will take action to stop it. They will file 
lawsuits. They will make sure that merchandise is no longer sold 
to suppliers, to cut them off. They will take those sorts of actions. 

The CBP should not be in the middle of giving information that 
fuels the flames of the fire. 

Mr. Sensenbrenner. Well, on the other hand, we heard all 
kinds of information, both in this hearing and from other sources 
beforehand, of the dangers of counterfeit goods. Now maybe in the 
fragrance area, the dangers are not as great as in the counterfeit 
drug area, or in the case of the counterfeit surge protectors that 
the gentleman from Utah presented to the Committee. 

But are you saying that a little bit of knowledge can be a dan- 
gerous thing, if CBP ends up giving this information? It is still up 
to the rights-holder to have the burden of proof that somebody in 
the parallel market is violating the law. 

Mr. Sandler. I am not asking that CBP turn its back on those 
issues. I am saying that CBP needs better targeting to identify 
more suspect shipments. And I am saying that in the context of 
this legislation, CBP not only has identified this importation as a 
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problem, but they have it under detention. It is in their custody. 
It is in their control. It is not going anywhere. 

So why would CBP, knowing that it often seizes and detains 
goods which are genuine goods, why would it give commercially 
sensitive information to the rights-holder without first going to the 
importer and giving that importer an opportunity to establish that 
the goods are genuine without first determining whether or not 
this could be validated as genuine or not through an independent 
third laboratory, through some training of CBP itself? Why not 
take those alternatives? 

CBP operates today, and will under this legislation if it is adopt- 
ed, with a 30-day window to do something. The legislation rec- 
ommended by the Administration would use the first 12 of those 
30 days to allow the importer an opportunity to validate the goods. 
Why not have a safeguard like that built into this process? 

Mr. Sensenbrenner. I think we all agree that the CBP needs to 
do better targeting to be able to spot the contraband that is trying 
to be imported into the United States. But it still goes back to the 
business of what is the danger of giving the tracking code to the 
rights-holder? 

Mr. Sandler. The danger is that there will be a cut off of the 
supply of legitimate goods coming into United States to trade in a 
wider distribution arrangement and at lower prices to the benefit 
of the U.S. consumers. 

That has been the battleground that I have been involved in 
since 1983, where not all rights-holders but certain rights -holders, 
either through commercial activity, through litigation or otherwise, 
are trying to eliminate this form of lawful competition. 

Mr. Sensenbrenner. Well, my time has expired. 

I would like to thank all of the witnesses for their testimony 
today. This is a problem. We are going to have to address it. We 
want to address it in the most effective manner possible. And that 
is what the legislative process is all about. 

Without objection, the hearing is adjourned. 

[Whereupon, at 11:11 a.m., the Subcommittee was adjourned.] 
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Prepared Statement of the Honorable Sheila Jackson Lee, a Representative 

in Congress from the State of Texas, and Member, Subcommittee on 

Crime, Terrorism, and Homeland Security 

First, I would like to thank the Subcommittee Chairman and Ranking Member 
for holding today’s hearing on H.R. 3668, the “Counterfeit Drug Penalty Enhance- 
ment Act of 2011,” H.R.4223, the “Safe Doses Act of 2012,” and H.R.4216, the “For- 
eign Counterfeit Prevention Act of 2012” and I would also like to thank today’s wit- 
nesses: 

(1) Dara Corrigan, Associate Commissioner for Regulatory Affairs, U.S. Food 
and Drug Administration. 

(2) Thomas T. Kubic, President and CEO, Pharmaceutical Security Institute, 
and 

(3) Travis D. Johnson, Vice President and Director of Legislative Affairs & Pol- 
icy, The International Anti Counterfeiting Coalition. 

(4) Gilbert Lee Sandler, Member, Sandler, Travis & Rosen P.A., and 

(5) Lucian E. Dervan, Professor, Southern Illinois University School of Law. 

As we all know counterfeit drugs pose a grave threat to consumer safety. H.R. 
3668, the “Counterfeit Drug Penalties Enhancement Act of 2011” increases 
the penalties for using a counterfeit mark on illegally trafficked drugs. This legisla- 
tion serves to plug a gap in the law which accounts for counterfeit goods only. 

Because of the increased activity in fake drugs it is important for Congress to lay 
down a marker so that potential criminals are faced with more deterrents should 
they consider stealing drugs. 

Because I represent Houston, Texas, it is of heightened importance for consumers 
and law enforcement officials in our state because of the proximity to the Mexican 
border. It is not inconceivable that crime syndicates operating on both sides could 
cause significant problems by stealing drugs and selling them in Mexico. 

That is why I am pleased that the bill amends the federal criminal code to in- 
crease the maximum penalty from 10 years to 20 years and increase the maximum 
fines for individuals from $2 million to $4 million and for companies from $5 million 
to $10 million. 

Where there are multiple offenses, the bill leaves the 20 year maximum penalty 
the same but increases the fine for individuals from $5 million to $8 million and 
for companies from $15 million to $20 million. 

This bill, introduced by my colleagues, Rep. Patrick Meehan and Rep. Linda 
Sanchez on December 14, 20 11 will hopefully send a strong message to criminal en- 
terprises. 

Counterfeit drugs are becoming increasingly more prevalent in America. News 
outlets recently reported that a counterfeit version of a widely-prescribed cancer 
drug, Avastin, appears to have entered the U.S. market. John Clark, Chief Security 
Officer at Pfizer, testified to the problem before the full committee in November at 
SOPA hearing: 

“Counterfeit medicines pose a threat because of the conditions under which they 
are manufactured — in unlicensed and unregulated sites, frequently under unsani- 
tary conditions — and the lack of regulation of their contents.” 

In many instances, they contain none of the active pharmaceutical ingredient 
(API) found in the authentic medicine, or an incorrect dosage, depriving patients of 
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the therapeutic benefit of the medicines prescribed by their physicians. In others, 
they may contain toxic ingredients such as heavy metals, arsenic, pesticides, rat poi- 
son, brick dust, floor wax, leaded highway paint and even sheetrock or wallboard. 
Counterfeit medicines are a global problem, one from which no region, country, 
therapeutic area is immune.” 

It is important to note that current law prohibits trafficking in counterfeit goods. 
The current penalty for an individual who violates the law is not more than 10 
years in prison or a $2,000,000 fine or both. For a person other than an individual, 
the current maximum penalty is $5,000,000. Penalties are increased for second or 
subsequent offenses or causing serious bodily injury or death. 

This bill increases the penalties for trafficking in counterfeit drugs, specifically. 
Some supporters of H.R. 3668 contend that this bill is necessary because counterfeit 
drugs are a particularly serious threat to the public. 

H.R. 4223, THE “SAFE DOSES ACT OF 2012” 

Rep. Sensenbrenner, Chairman of the Crime, Terrorism and Homeland Security 
Subcommittee, introduced H.R. 4223 on March 20, 2012. In the Senate, a bipartisan 
measure was introduced by Senators Schumer and Kyi, the Strengthening and Fo- 
cusing Enforcement to Deter Organized Stealing and Enhance Safety Act of 2011, 
known as the Safe Doses Act. 

The bill has been reported unanimously by the Senate Judiciary Committee. As 
of today, the Senate bill has 30 co-sponsors. 

Large-scale medical product theft has become a significant problem. Sophisticated 
criminal organizations are believed to be the primary perpetrators in the theft of 
large quantities of medical products and the re-introduction of these products into 
the legitimate supply chain, including into pharmacies and hospitals. The result of 
their criminal conduct can be serious public health and safety implications because 
improperly cared for medical products — which can be ineffective or harmful — are 
being used by unsuspecting patients and health care professionals. 

The story back in 2009, widely reported, 129,000 vials of insulin (valued at ap- 
proximately $11 million) were stolen in North Carolina. A few months later, the 
FDA received a report that some of the vials had been reintroduced into the supply 
chain when a diabetic patient reported to a medical center in Houston with an ad- 
verse reaction after using insulin from the stolen lot. The FDA issued a warning 
that the insulin had likely not been stored correctly and could still be in the mar- 
ket — at that time only 2% of the stolen product had been recovered. 

The spoiled product was ultimately found in pharmacies in 17 states, with at least 
2 additional patients experiencing adverse reactions. An investigation linked the 
theft to an organized crime ring, and while some arrests have been made, over 
125,000 vials of insulin still remain at large. 

Criminal organizations are hijacking tractor-trailers at rest stops, breaking into 
warehouses and evading alarm systems, forging shipping documents, producing 
high-quality counterfeit labels with altered expiration dates and lot numbers, and 
otherwise thwarting the intense security measures used by the industry. Some of 
these organizations employ sophisticated surveillance equipment and techniques in 
order to learn exactly when and where they can steal the particular shipments they 
want. The stolen medical products are then sold back into legitimate channels. 

All kinds of pharmaceuticals, medical devices and specialty nutrition products in- 
cluding infant formula are being stolen. High-value pharmaceuticals, including 
treatments for serious diseases, are frequent targets. 

These high-value items are the very type of sensitive products that need the most 
careful handling and temperature control since many of them can become ineffective 
and even toxic if stored at the wrong temperature, even for a brief time. 

Title 18 United States Code, Section 659 prohibits the theft of “any goods or chat- 
tels moving as or which are a part of or which constitute an interstate or foreign 
shipment of freight, express or other property” from a variety of sources including 
storage facilities, trailers, warehouses. 

This provision sets forth penalties of a fine and/or imprisonment of not more than 
10 years. The industry representatives believe that the current federal criminal laws 
are inadequate in that they make no distinction between the theft of a load of insu- 
lin and stealing a truck full tires or electronic products. 

They argue that a specific provision should address the theft of medical products 
because the potential harm is vastly greater when medical products are involved. 
They believe that higher possible sentences may not only make people think twice 
before acting, but also will provide law enforcement agencies with the tools they 
need to obtain cooperation in bringing down criminal organizations. 
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The industry is calling for tougher federal laws that go after the multi-dimen- 
sional enterprises carrying out these crimes and recognize the health risks created 
by the improper care and handling of sensitive medical products. 

In meetings with Committee staff, pharmaceutical, medical device and medical 
products industry representatives advise that they have adopted sophisticated secu- 
rity systems and practices. 

Many companies have instituted strict protocols for their truck drivers, including 
instructions on where they can stop for breaks. Some companies even provide armed 
escorts for their most sensitive shipments. 

Although these efforts are making it more difficult for the criminals to get what 
they want, the industry believes that only the genuine threat of significant criminal 
penalties can provide effective deterrence. 

No evidence is offered to support such beliefs and no comparisons are offered as 
to the effectiveness of this approach compared to others, such as putting more re- 
sources into directed investigations and prosecutions. 

Nor is there any evidence to support the contention that offenders are so specifi- 
cally aware of the federal laws affecting these issues that they are calculating the 
risks such that they are willing to risk up to 10 years in prison, but wouldn’t risk 
a sentence of up to 20 years in prison and the increased fines under the bill. 

Moreover, it is not clear that any more cases will be brought as a result of the 
provisions of this bill and there is no evidence that recidivism is a problem which 
higher penalties would effectively address. 

H.R. 4216, THE “FOREIGN COUNTERFEIT PREVENTION ACT” 

H.R. 4216, the “Foreign Counterfeit Prevent Act,” amends the Trade Secrets Act 
to authorize U.S. Customs and Border Protection (CBP) to provide intellectual prop- 
erty rightsholders with samples and images of goods offered for import or export, 
including retail packaging and other packing material. 

In order to authenticate suspected counterfeit or pirated products seized at U.S. 
ports, CBP has routinely released samples and images of products to rightsholders. 
In 2008, the agency directed its agents to redact identifying markings and codes 
prior to transmitting images to the rightsholders. 

Proponents of this bill are concerned that when the rightsholder receives an 
image from the CBP officer with key numbers, codes, or markings blacked out, the 
remaining information that is provided is virtually useless and does not allow the 
rightsholder to identify the product as legitimate or counterfeit. 

Last fall, an amendment was included to the Defense Authorization Act (Pub. L. 
No. 112-81) that partially and temporarily addresses this issue. The Defense Au- 
thorization Act provision authorizes information sharing with the trademark 
rightsholder when CBP suspects a product violates intellectual property laws. 

Proponents of H.R. 4216 feel that the provision in the Defense Authorization Act 
did not go far enough because it only covers trademark law violations and it also 
contains a sunset date. 

H.R. 4216 amends the Trade Secrets Act to provide that it is not a violation of 
that Act for CBP officers to provide information and samples, including bar codes 
and identifying marks, with the rightsholder. Proponents of the bill say it will help 
ensure that CBP can continue to seek input from rightsholders to interdict dan- 
gerous counterfeit products before they enter the U.S. market. 

This legislation also addresses a corollary issue involving “circumvention devices,” 
which are devices that bypass technological means of protection that copyright own- 
ers use to prevent illegal access to or copying of their works. 

Trafficking in such devices is illegal under the Digital Millennium Copyright Act 
(DMCA) and CBP is authorized to seize such devices. However, there is no specific 
authority for CBP to share information on circumvention devices after seizure with 
copyright owners to help with identification or for law enforcement purposes. 

Mr. Chairman, I look forward to hearing from our witnesses this morning. 
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Prepared Statement of the Honorable Steve Chabot, a Representative in 
Congress from the State of Ohio, and Member, Committee on the Judiciary 

I would first like to thank the Chairman of the Crime, Terrorism and Homeland 
Security subcommittee, Mr. Jim Sensenbrenner, for holding this hearing to address 
concerns with counterfeit goods in our marketplace. Trade of counterfeit goods has 
a negative impact on our national economy. The International Chamber of Com- 
merce estimates that 7% of the world trade is in counterfeit goods — totaling $350 
billion. This results in American industries losing out on billions of dollars, and op- 
portunities for growth in addition to the lost tax revenues. 

Intellectual Property in the United States is responsible for spurring new indus- 
try, developing useful technology, and creating jobs. But this very property is ripe 
for foreign criminals hoping to profit from American innovation. These bad actors 
replicate trademarked American goods and then ship them back to the United 
States to be sold for a profit. Customs and Border Patrol (CBP) agents here in the 
state, make the first contact with these shipments. Unfortunately due to the evolv- 
ing sophistication of counterfeiters and pirates, it is nearly impossible for CBP offi- 
cers to determine whether a shipment is the real thing. 

It’s critical that CBP officers be able to communicate valuable information with 
rightsholders the individuals most able to authenticate their products. For many 
years, this important partnership between and copyright owners made it possible 
to test and verify items seized at the border. Unfortunately, based off a new legal 
interpretation of the Trade Secrets Act in 2008, CBP officers were instructed to re- 
move bar codes and product markings, which are often the most valuable informa- 
tion in weeding out counterfeit products. The new rules have resulted in a major 
threat to valuable intellectual property and in turn, job creation. Procter and Gam- 
ble, a major employer in my district, has faced many challenges with the change 
in procedure, explained through a specific case study. 

Congressman Ted Poe and I have introduced H.R. 4216 to provide a permanent 
remedy to this deficiency by clarifying that it is not in fact a violation of the Trade 
Secrets Act for CBP officers to share information and samples, including barcodes 
and other identifying marks, with the rightsholders. This will result in renewed 
partnerships to better protect intellectual property against imported counterfeits. It 
is time we start untangling regulation that is strangling U.S. companies and pre- 
venting job growth in these hard economic times. 



203 


ATTACHME N T 

Incident Report, November 2011 


US CBP-Rightsholder Counterfeit Identification Process 


•11/3 U.S. Customs Import Specialist (IS) emails P&G for help with identification. 

•IS states they have a suspect shipment of Tide. 

•They state that CBP cannot share package information. 

•The importer claims the product is genuine and was purchased directly from a P6G 
manufacturing plant in China. 

•US CBP asks P&G if a certain address in China is a genuine P&G facility. 

•11/3 P&G Brand Protection (BP) Manager in the US acts to confirm address. 


•11/4 P&G China confirms the address is a legitimate Tide manufacturing plant. 


•11/4 P&G BP Manager sends an email to U.S. CBP IS. 

•Confirms the address is legitimate but stresses that documents are easier to counterfeit than 
the actual Tide Product 

•Sends copies of the Tide Bull's-eye trademark to show differences in the US and China 
•P&G recommends that the CBP IS send a sample to the CBP lab for testing. 



US Trademark 


Chinese Trademarks 


•11/16 U.S. CBP Lab Manager emails P&G requesting help with forensic analysis. 

•CBP Lab states they cannot give P&G any item identification. 

•Lab Manager asks questions about the chemical composition of genuine Tide. 


• 11/16 P&G BP Manager responds to U.S. CBP Lab Manager 

• Informs CBP that well over 100 variations of Tide are marketed around the world. 

• P&G advises that the Company cannot offer conclusions on chemical composition without 
more information (such as date or lot coding) for the specific item 
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Incident Report, November 2011 

Page 2 


•11/16 P&G BP Manager asks CBP Lab Manager for photographs. 

•P&G asks the CBP lab to send what portion of the package is allowed. 

P&G asks the CBP lab if they can send a photo of the suspect detergent granules. 

•11/16 U.S. CBP Lab sends redacted photos of the package and the granules. 



•11/16 P&G BP Manager sends the photos to the P&G manufacturing plant in China. 
•Consults with the Chinese Production Manager re: whether the granules look genuine. 

•11/17 P&G Chinese Production Manager responds via email. 

•Granules in the photos from the CBP Lab do not appear to be genuine. 

•Sends photos of genuine product, 



•11/17 P&G BP Manager sends email to U.S. CBP with our findings. 
•11/18 U.S. CBP Lab sends their recommendation to the CBP port IS. 
•11/19 U.S. CBP seizes 2 containers of counterfeit Tide. 



Seized Counterfeit Chinese Tide 
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Prepared Statement of the Honorable Linda T. Sanchez, a Representative 

in Congress from the State of California, and Member, Committee on the 

Judiciary 

Mr. Chairman, 

Thank you for including H.R. 3668, the “Counterfeit Drug Penalty Enhancement 
Act of 2011” in this important hearing about the security of the pharmaceuticals 
upon which our constituents, seniors and children all rely. 

I am proud to have introduced H.R. 3668 with my colleague, Representative Pat- 
rick Meehan of Pennsylvania. I am also pleased to note that the Senate counterpart, 
S. 1886, which was introduced by Chairman Patrick Leahy and Ranking Member 
Charles Grassley of the Senate Judiciary Committee, passed the Senate by voice 
vote earlier this month. This demonstrates that this legislation is needed, bipar- 
tisan, and non-controversial. I strongly encourage this Committee to swiftly move 
this legislation to a mark-up, and from there, to the House floor. 

Why is it so important to move this legislation? 

Because our constituents deserve to know the medicine they put into their bodies 
is safe and effective. While all of our districts are impacted by counterfeit pharma- 
ceuticals, I would like to describe an incident that occurred near my home in South- 
ern California. 

In Los Angeles, a mother and son went looking for some relief from their nagging 
colds at what they thought was a health clinic. Unfortunately, what they were told 
was medication didn’t just make them sick, it sent them to the hospital. 

The mother reported that as soon as the “vitamin injection” hit her bloodstream, 
her heart started racing. Then, her lips went numb and she started getting excru- 
ciating headaches. After that, she started passing out. She lost 30 pounds in a week 
and her pancreas stopped working. 

This frightening story shows the dangers of fraudulent medicines are very real, 
and the consequences can be fatal. 

The Swiss drugmaker Roche, which produces the popular cancer drug Avastin, re- 
cently became well acquainted with this rampant problem. 

Roche is still investigating how phony vials of Avastin made it to nineteen oncol- 
ogy practices in the U.S. The FDA began notifying clinics about the questionable 
drugs in mid-February, but counterfeit Avastin might have made it to doctor’s of- 
fices as early as last July. 

Roche analyzed the vials of phony Avastin in February, and didn’t find the active 
ingredient found in the cancer drug. However, they say they found traces of the 
chemical acetone — a solvent used in paint thinner. To date, there is no medical use 
for acetone. 

Experts say that it’s tough to gauge what harm a counterfeit cancer treatment 
can inflict on a patient because drug infusions are typically spaced out over weeks 
and months. So, in the span of six months, a cancer patient might have received 
up to twenty fake Avastin infusions. 

That’s twenty treatments that did nothing to improve the health of a patient suf- 
fering from cancer. 

The list of drugs that authorities have found to be counterfeited is a long one. 
They include medications that treat cancer, Alzheimer’s disease, ulcers, high-blood 
pressure and high cholesterol. Certain vaccines have even been counterfeited. 

Counterfeit drugs account for an estimated $75 billion in annual revenue. Why 
are these criminals so bold? It’s because, currently, the penalty for selling a counter- 
feit drug is the same as selling a bootleg DVD. 

A DVD will not cause you bodily harm, but each year counterfeit drugs result in 
100,000 fatalities worldwide. It stands to reason that we should have penalties in 
place that reflect the serious health dangers posed by these phony medications. 

H.R. 3668 would be a strong step by this Committee in addressing this problem. 
This bipartisan, non-controversial legislation would increase the penalties for those 
who engage in trafficking of counterfeit drugs acting as an important deterrent to 
criminals and providing greater consumer confidence in their medication. 

Thank you Mr. Chairman for holding this hearing, and I again urge this Com- 
mittee to quickly move H.R. 3668. 



206 


Chamber of Commerce 

OF THE 

United States of America 


r. Bruce josten i6is h street, n.w, 

EXECUTIVE VICE PRESIDENT WASHINGTON, D.C. 20062-2000 

GOVERNMENT AFFAIRS 202/463-53 1 0 


March 27, 2012 


The Honorable Ted Poe The Honorable Steve Chabot 

U.S. House of Representatives U.S. House of Representatives 

Washington, DC 205 1 5 Washington, DC 205 1 5 

The U.S. Chamber of Commerce, the world’s largest business federation representing the 
interests of more than three million businesses and organizations of every size, sector, and 
region, applauds you for introducing H.R. 4216, the “Foreign Counterfeit Prevention Act.” The 
Chamber urges Members of the House Judiciary Committee to support this important legislation, 

H.R. 4216 would facilitate cooperation between law enforcement and the business 
community in combating the illegal importation of counterfeit and pirated goods by clarifying 
that the Trade Secrets Act does not prohibit Customs and Border Protection (CBP) from sharing 
unredacted samples, digital images or other information about suspect goods at the border with 
trademark and copyright owners. Based on the sophistication of today’s counterfeit operations, 
consultation with rights holders is often the only way a CBP officer can differentiate between 
real and fake products. 

Unfortunately, based on a new legal interpretation of the Trade Secrets Act in 2008, CBP 
officers were told to remove the most useful information appearing on products or packaging, 
including bar codes or other identifying marks, before sharing information with a rights holder. 

In many cases, with the most relevant information removed, rights holders are unable to confirm 
whether the product is genuine or counterfeit. When deprived of this valuable resource, CBP 
officers are often unable to verify that suspect products are counterfeit, forcing them to release 
shipments in the stream of U.S. commerce despite serious questions about their legitimacy. 

H.R. 4216 clarifies that CBP agents can share full, unredacted information with rights 
holders about products which they suspect are counterfeit or pirated. In doing so, it gives agents 
access to the knowledge and expertise of the owner of trademarks and copyrights in order to 
intercept illegal and often dangerous products from entering the U.S. 

The Chamber supports the “Foreign Counterfeit Prevention Act” and looks forward to 
working with Members of the Committee to achieve this goal. 

Sincerely, 


R. Bruce Josten 


Cc: The Members of the House Committee on the Judiciary 
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INTA Internationa! 


Trademark 

Association 


1250 Connecticut Avenue. Suite 200, Washington, D.C. 20036-2643, USA 
t: *-1-202-261 6570 | f: +1-202-261-6572 
inta.org l info@inta.org 


March 26, 2012 


The Honorable Ted Poe 

United States House of Representatives 

Washington, D.C. 20515 

The Honorable Steve Chabot 
United States House of Representatives 
Washington, D.C. 20515 

Dear Representatives Poe and Chabot: 

The International Trademark Association (INTA) expresses its appreciation for your leadership 
in re-establishing the ability of U.S. Customs and Border Protection (CBP) to share information 
with rights holders in order to identify counterfeit and pirated merchandise, and then prevent it 
from entering the commerce of the United States. We support your legislation, H.R. 4216, which 
would remove an unnecessary obstacle to a customs officer’s ability to detain suspect goods. 

Prior to 2008, CBP routinely sought the expertise of rights holders as they worked to interdict the 
mounting and often overwhelming volume of illegal merchandise crossing our borders. While 
the customs officers are well-trained in enforcement techniques, the trademark or copyright 
owner is in the best position to identify counterfeit or pirated products. In. fact, CBP found that, 
with the increased sophistication of counterfeiting and piracy, the guidance of the rights holders 
is often the only way to differentiate real merchandise from fake. In 2008 however, customs 
officers were told to remove or obliterate much of the identifying information transmitted to the 
rights holder because to do otherwise would violate the Trade Secrets Act. 

Your legislation would make it clear that the Trade Secrets Act was not intended to interfere with 
law enforcement officers collaborating with intellectual property owners in identifying illegal 
products. INTA thanks you for introducing H.R. 4216 and is prepared to work with your staffs 
on this important legislation. 


New York | Shanghai | Brussels i Washington, D.C. 

Powerful NetworkPowerful Brands. 



208 


If you have questions or need additional information please contact David Wair, Director 
Government Relations at 202-261-6570 or by email at dwair@inta.org, 

Sincerely, 


Alan C. Drewsen 
Executive Director 


cc. Members of the House Committee on the Judiciary 


O 



